Agenda Item No. & ~]

DATE SUBMITTED 7/25/2018 COUNCIL ACTION (X)
COMMUNITY PUBLIC HEARING REQUIRED ()
SUBMITTED BY DEVELOPMENT RESOLUTION ()
DIRECTOR
ORDINANCE 13" READING )
DATE ACTION REQUIRED 8/1/2018 ORDINANCE 2"° READING ()
CITY CLERK’S INITIALS 6
IMPERIAL-€€EHFY-CEOUN€EIL <. ’Q )
AGENDA ITEM
SUBJECT: DISCUSSION/ACTION: APPROVE UPDATED DEVELOPMENT & DISPOSITION AGREEMENT

BETWEEN CITY OF IMPERIAL AND EAH INC.

1. REVIEW AND APPROVE UPDATED DEVELOPMENT & DISPOSITION AGREEMENT
BETWEEN CITY OF IMPERIAL AND EAH INC FOR IMPERIAL SENIOR APARTMENT PROJECT.

DEPARTMENT INVOLVED: COMMUNITY DEVELOPMENT

BACKGROUND/SUMMARY:

The City of Imperial entered into a Development & Disposition Agreement with EAH INC. on March 27, 2013 (Please see attached agreement)
for a proposed Senior Apartment Complex. The proposed project is to be a 69 unit Senior Rental Housing complex, including one managers unit
(on-site) and a Commercial Space/ Potential Community Center. The Development & Disposition Agreement is currently outdated. The attached
document is the proposed new and updated Development & Disposition Agreement between the City and EAH INC with the proposed Senior
Housing Project that the City is vested in. The project is compatible with the surrounding land uses, the project is consistent with the General Plan
Land Use element and the project is consistent with the Housing Element Goals.

The project is currently in the “Clean-up & Site-preparation” phase.
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May 17, 2018

Ms. Laura Gutierrez, Finance Director
City of Imperial

420 South Imperial Avenue

Imperial, CA 92251

Dear Ms. Gutierrez:
Subject: 2018-19 Annual Recognized Obligation Payment Schedule

This letter supersedes the California Department of Finance’s (Finance) Recognized Obligation
Payment Schedule (ROPS) letter dated April 9, 2018. Pursuant to Health and Safety

Code (HSC) section 34177 (o) (1), the City of Imperial Successor Agency (Agency) submitted
an annual ROPS for the period of July 1, 2018 through June 30, 2019 (ROPS 18-19) to Finance
on January 30, 2018. The Agency requested a Meet and Confer on one or more of the
determinations made by Finance. The Meet and Confer was held on April 25, 2018.

Based on a review of additional information and documentation provided to Finance during the
Meet and Confer, Finance has completed its review of the specific determinations being
disputed.

e Item Nos. 6, 36, and 38 — Various excess housing bond proceeds obligations in
the total outstanding amount of $1,503,400 in Bond Proceeds are partially
allowed. The Housing Successor Agency desires to use excess housing bond
proceeds for the redevelopment, purchase, and maintenance of various housing
properties. Finance originally denied these items because the Agency did not
provide sufficient documentation to support the balance of Bond Proceeds.

During the Meet and Confer, the Agency provided documentation that supported
available Bond Proceeds totaling $1,308,699. Therefore, Finance approves the
use of Bond Proceeds in the amount of $1,300,000 for Item No. 6 and partially
approves the use of Bond Proceeds in the amount of $8,699 for ltem No. 36.
The remaining $90,701 requested for Item No. 36, as well as the entire $104,000
requested for Item No. 38, are not allowed at this time because the Agency was
unable to support the availability of these Bond Proceeds.

To the extent the Agency can support the existence of additional Bond Proceeds
in its Fund 95, and the use of those funds are not otherwise restricted or
prohibited, it may request the use of those Bond Proceeds in a subsequent
ROPS. Additionally, Finance’s approval is specifically limited to the use of
excess housing bond proceeds pursuant to HSC section 34176 (g). However,
such approval should not be construed as approval of the project itself as an
enforceable obligation.
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Item No. 37 — 6" Street Apartment Property maintenance costs in the amount of
$200,000 is not allowed. Finance continues to deny this item. It is our
understanding these costs are for maintenance of various housing properties
owned by the Housing Successor Agency.

HSC section 34176 (a) (1) states if a city, county, or city and county elect to
retain the authority to perform housing functions previously performed by a
Redevelopment Agency, all rights, powers, duties, obligations, and housing
assets shall be transferred to the city, county, or city and county. The Agency
requested $180,000 in Administrative Redevelopment Property Tax Trust Fund
(RPTTF) and $20,000 in Other Funds. The Agency clarified it intended to
request $180,000 in Bond Proceeds. However, as noted above, the Agency was
unable to support the balance of excess housing bond proceeds pursuant to
HSC section 34176 (g) in an amount sufficient to fund this item.

Further, the City of Imperial assumed the housing functions; therefore, the
property maintenance costs associated with housing properties are the
responsibility of the Housing Successor Agency. As a result, this item is not an
enforceable obligation and the requested amounts of $180,000 in Administrative
RPTTF and $20,000 in Other Funds, totaling $200,000, are not allowed.

In addition, per Finance's letter dated April 9, 2018, we continue to make the following
determinations not contested by the Agency during the Meet and Confer:

Item No. 4 — County of Imperial Public Facilities Construction Agreement in the
amount of $273,384 has been reclassified. The Agency requested $10,000 in
Bond Proceeds and $263,384 in Administrative RPTTF funding. However, as
noted in the bullet below, the amount of Bond Proceeds available could not be
determined. Therefore, the requested $10,000 in Bonds Proceeds is reclassified
to RPTTF funding. Additionally, the requested $263,384 in Administrative
RPTTF is reclassified to RPTTF, for a total of $273,384 ($10,000 + $263,384)
reclassified to RPTTF funding.

Item Nos. 32 through 35 — The Agency erroneously requested bond-related
fees/costs to be funded from Administrative RPTTF funding. Therefore, the
requested amounts for the following items have been reclassified from
Administrative RPTTF to RPTTF:

Item
No. Project Name/Debt Obligation Amount
32 Bond Trustee Fees $ 4,500
33 Bond Trustee Fees 4,500
34 Bond Continuing Disclosure Annual Report 1,850
35 Bond Continuing Disclosure Annual Report 1,850
Total $ 12,700

Further, the Agency has historically identified incorrect funding sources for
several items on the ROPS and each ROPS period, Finance has continued to
correct these errors. The Agency and Oversight Board (OB) should exercise due
diligence to ensure funding requested on subsequent ROPS is correctly identified
to limit the number of adjustments needed due to clerical error.
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e The administrative costs claimed are within the fiscal year administrative cap
pursuant to HSC section 34171 (b) (3). However, the OB has approved an
amount that appears excessive, given the number and nature of the obligations
listed on the ROPS. HSC section 34179 (i) requires the OB to exercise a
fiduciary duty to the taxing entities. Therefore, Finance encourages the OB to
apply adequate oversight when evaluating the administrative resources
necessary to successfully wind-down the Agency.

The Agency’s maximum approved RPTTF distribution for the reporting period is $1,955,878 as
summarized in the Approved RPTTF Distribution table on Page 5 (see Attachment).

RPTTF distributions occur biannually, one distribution for the July 1, 2018 through

December 31, 2018 period (ROPS A period) and one distribution for the January 1, 2019
through June 30, 2019 period (ROPS B period) based on Finance’s approved amounts. Since
this determination is for the entire ROPS 18-19 period, the Agency is authorized to receive up to
the maximum approved RPTTF through the combined ROPS A and B period distributions.

On the ROPS 18-19 form, the Agency reported cash balances and activity for the period of

July 1, 2015 through June 30, 2016. Finance reviews the Agency’s self-reported cash balances
on an ongoing basis. The Agency should be prepared to submit financial records and bridging
documents to support the cash balances reported upon request. Finance’'s ROPS 18-19 cash
balance review indicates the Agency has Funds available to pay for enforceable obligations on
the ROPS for the period of July 1, 2019 through June 30, 2020 (ROPS 19-20). HSC section
34177 (1) (1) (E) requires these balances to be used prior to requesting RPTTF.

Pursuant to HSC section 34186 (c), beginning October 1, 2018, the Agency will be required to
report the estimated obligations versus actual payments (prior period adjustment) associated
with the July 1, 2016 through June 30, 2017 period (ROPS 16-17) to the County Auditor-
Controller for review. The Agency will report actual payments for ROPS 16-17 on ROPS 19-20.
A prior period adjustment may be applied to the Agency’s ROPS 19-20 RPTTF distribution.
Therefore, the Agency should retain any unexpended RPTTF from the ROPS 16-17 period.

This is our final determination regarding the obligations listed on the ROPS 18-19. This
determination only applies to items when funding was requested for the 12-month period. If a
denial by Finance in a previous ROPS is currently the subject of litigation, the item will continue
to be deemed denied until the matter is resolved.

The ROPS 18-19 form submitted by the Agency and this determination letter will be posted on
our website:

http://dof.ca.gov/Programs/Redevelopment/ROPS/

This determination is effective for the ROPS 18-19 period only and should not be conclusively
relied upon for future ROPS periods. All items listed on a future ROPS are subject to review
and may be denied even if not denied on this ROPS or a preceding ROPS. The only exception
is for items that have received a Final and Conclusive determination from Finance pursuant to
HSC section 34177.5 (i). Finance's review of Final and Conclusive items is limited to confirming
the scheduled payments as required by the obligation.
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The amount available from the RPTTF is the same as the amount of property tax increment
available prior to the enactment of redevelopment dissolution law. Therefore, as a practical
matter, the ability to fund the items on the ROPS with property tax increment is limited to the
amount of funding available to the Agency in the RPTTF.

Please direct inquiries to Nichelle Jackson, Supervisor, or Alexander Watt, Lead Analyst, at
(916) 322-2985.

Sincerely,

C )t

Program Budget Manager

cc:. Mr. Jeorge Galvan, Planning and Development Director, City of Imperial
Mr. Doug Newland, Auditor-Controller, Imperial County
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Attachment
Approved RPTTF Distribution
For the period of July 2018 through June 2019
ROPS A Period ROPS B Period ROPS 18-19 Total
RPTTF Reguested $ 1,088,553 $ 331,241 § 1,419,794
Administrative RPTTF Requested 482,084 224,000 706,084
Total RPTTF Requested 1,570,637 555,241 2,125,878
RPTTF Requested 1,088,553 331,241 1,419,794
Adjustments
ltem No. 4* 273,384 0 273,384
Item No. 32 0 4,500 4,500
ltem No. 33 0 4,500 4,500
Item No. 34 1,850 0 1,850
ltem No. 35 1,850 0 1,850
277,084 9,000 286,084
RPTTF Authorized 1,365,637 340,241 1,705,878
Administrative RPTTF Requested 482,084 224,000 706,084
Adjustments
Item No. 4 (263,384) 0 (263,384)
ltem No. 32 0 (4,500) (4,500)
Item No. 33 0 (4,500) (4,500)
item No. 34 (1,850) 0 (1,850)
Item No. 35 (1,850) 0 (1,850)
ltem No. 37 (90,000) (90,000) (180,000)
(357,084) (99,000) (456,084)
Administrative RPTTF Authorized 125,000 125,000 250,000
Total RPTTF Approved for Distribution $ 1,490,637 $ 465,241 I $ 1,956,878

* The figure includes a total reclassification of $273,384 ($10,000 from Bond Proceeds to RPTTF and $263,384 from
Admin RPTTF to RPTTF).
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AMENDED AND RESTATED DISPOSITION AND DEVELOPMENT AGREEMIENT

THIS AMENDED AND RESTATED DISPOSITION AND DEVELOPMENT
AGREEMENT (“Agreement”) is entered into as of the day of ————August
July 2013-2018 by and between the CITY OF IMPERIAL (the “City”) and EAH INC., a
California nonprofit corporation (the “Developer”). The City and the Developer agree as
follows:

100. SUBJECT OF AGREEMENT
101. Purpose of This Agreement

The development of the Site pursuant to this Agreement and the fulfillment
generally of this Agreement are in the vital and best interests of the City of Imperial, California
(the “City™), and the health, safely, morals and welfare of its residents and in accord with the
public purposes and provisions of applicable federal, state and local laws and requirements.

102. Intentionally Deleted
103. Intentionally Deleted

104.  The Site

The “Site” is approximately square feet and is more particularly shown
in the Map of the Site, attached hereto as Attachment No. 1 and incorporated herein by reference
(the “Map of the Site”), and described in the Legal Description of the Site, attached hereto as
Attachment No. 2 and incorporated herein by reference (the “Legal Description of the Site”).
Prior to the execution of this Agreement, Developer shall have entered into the agreement for the
acquisition and purchase of the Site. After the City Acquisition Escrow as hereinafter defined,
the Site shall be conveyed to the Developer pursuant to this Agreement for development of an
approximately sixty-nine (69) units of senior rental housing together with approximately two
thousand enecight hundred seventythirty-six (2.170836) square feet of commercial space 61-unit

seniorvental -housing complex including one-manager’s-unit—together-with-approximatelyfour
theusand-(4,000)-square-feet-of commercial-space (the “Housing Project”).

105. Parties to This Agreement

The City

The office of the City is localed al —420 South Imperial
Avenue, Imperial CA 92251, “City,” as used in this Agreement, includes the City of Imperial
and any assignee of or successor to its rights, powers and responsibilities.

The Developer and Transfers of Site, Control or Management

The Developer is EAH Inc., a California nonprofit corporation. The
principal office of the Developer is located at 222 Pelican Way, San Raflael, CA 949011691
FranciseoBlvd—Suite B San-Rafael-CA-94901. Wherever the term “Developer” is used herein,
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such term shall include any permitted nominee, assignee or successor in interest as herein
provided.

The qualifications and identity of the Developer are of particular concern
to the City and the City, and it is because of such qualifications and identity that the City has
entered into this Agreement with the Developer. No voluntary or involuntary successor in
interest of the Developer shall acquire any rights or powers under this Agreement except as
expressly set forth herein. This Agreement may be terminated by the City and all loans made by
the City and secured by the Site may be accelerated by City if there is (i) any conveyance by
Developer of the Site or any portion thereof or interest therein (other than normal easements in
connection with the development of the Site); (ii) any change in control of the Developer without
the City’s prior written consent or (iii) any engagement of, or change in, a property manager or
asset manager or similar management entity or agent without the City’s prior written consent;
provided, however, that such consent will not be unreasonably withheld after the City has issued
a Certificate of Completion (but it shall be reasonable for the City to withhold such consent on
the grounds that the Developer, its transferee or the applicable management entity (as applicable)
does not have extensive experience in operating projects such as the Housing Project or is not
reputable, as determined in good faith by the City).

The Developer shall not assign all or any part of this Agreement without
the prior written approval of the City, except the Developer shall have the right to assign all of its
right, title and interest in and to this Agreement to a California limited partnership or a limited
liability company in which Developer, or a reputable affiliate of Developer with comparable
experience in owning and operating low/mod rental projects, acts as the managing general
partner or managing member (a “Partnership”). From and after any such assignment, the
Partnership shall be deemed entitled to all rights of Developer with respect to this Agreement.
Developer shall provide City with organizational documents of the Developer or its successor-in-
interest as City deems reasonably necessary to document the power and authority of the
Developer and its obligations under this Agreement. In addition, the City hereby approves the
following transfers of interest in the Developer: the addition of tax credit investors as limited
partners; and the acquisition of a limited partner’s interest in the Developer. Developer shall
provide City with a copy of any documents evidencing a transfer of interest to the Partnership or
any such approved transferee.

In addition, the following transfers of this Agreement and the Housing
Project shall be permitted hereunder (each, a “Permitted Transfer”) upon prior written notice to
the City but without the consent of the City:

A. Transfers of partnership interests in Developer between then existing
partners in Developer or (b) any withdrawal, removal, and/or replacement of a general partner of
Developer pursuant to the terms of the applicable partnership agreement, so long as after the
consummation of the foregoing, the controlling general partner of Developer and the general
partner of Developer responsible for the day-to-day management of Developer and the Housing
Project is a nonprofit entity with reasonable experience in operating, managing and leasing high
quality mixed-income multifamily affordable housing projects in the State of California;
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B. Any transfer to an affilintc of Developer or any transfcrs between or
among then existing Developer affiliates, so long as (a) Developer or another limited liability
company wholly owned or controlled by Developer continues to have a controlling general
partnership interest in Developer and remains responsible for the day-to-day management of
Developer and the Housing Project, and (b) Developer remains a single purpose entity; for
purposes hereof, “affiliate” of Developer or Developer or another limited liability company
wholly owned or controlled by Developer shall mean any entity in which Developer is a general
partner responsible for the day-to-day management of such entity and of any housing and other
real estate projects owned, managed or operated by such entity after the Permitted transfer;

C. The granting, entry into and/or exercise of the purchase option and right of
first refusal agreement in accordance with Developer’s partnership agreement (in the form and
content in which such partnership agreement exists as of the datc hereof), so long as (a) the
purchasing party in any such exercise is Developer, its affiliate or permitted successor or (b) the
exercise of rights under said purchase option and right of first refusal agreement is in accordance
with Developer’s partnership agreement (which is subject to City review and written approval);

D. Any transfer that results in a mere change in type of entity or form rather
than in equity ownership (for example, the conversion of Developer from a general partnership
to a limited liability company where the members hold all of the interests of the limited liability
company in the same proportion as they previously held the partnership interests in the general
partnership);

E. Any transfer of a limited partnership interest in Developer and/or
Partncrship, including, without limitation, to a tax crcdit investor; and

R The removal or withdrawal in lieu of removal of a general partner of
Developer by its limited partner for cause in accordance with Developer’s limited partnership
agreement and replacement of such general partner with an affiliate of the limited partner, so
long as such affiliate or a remaining general partner of Developer has at least than ten (10) years
experience operating [ow-income housing projects in California similar to the Housing Project
and a good reputation.
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200. DISPOSITION OF THE SITE

201. City Purchase of the Property.

(a) Subject to the terms and conditions of the Agreement, the City hereby agrees to
accept an assignment from the Developer of all of the equitable right-title and interest of the
Developer in the Site as arises under that certain—{real estate purchase agreement dated as of

——FMarch 1, 2013.

(b) The City shall acquire the Site as set forth in the Developer Acquisition
Assignment Agreement in the form attached hereto as Attachment No. 7 on or prior to the date
specified in the Schedule of Performance (the “City Acquisition Escrow”). The City agrees to
perform all acts necessary to accept title to the Site in accordance with the foregoing provisions.

202. Agreement of the City to Sell the Site to the Developer for the Improvement
of the Project. Subject to the Close of the City Acquisition Escrow.

Subject to the City’s acquisition of the Property as set forth in the Developer
Acquisition Assignment Agreement and further subject to the terms and conditions of this
Agreement, the City hereby agrees to sell the Site to the Developer and the Developer agrees to
purchase the Site from the City. The purchase price for the Site is Three Hundred Fifty-
Thousand Dollars ($350,000) (the “Purchase Price™), which Purchase Price shall be financed by
a portion of the City Loan (as hereinafter defined).. The Developer represents and warrants that
the Site will be conveyed to the Developer for purposes of development pursuant to this
Agreement and not for speculation in undeveloped land.

203. Escrow

The City agrees to open an escrow with Chicago Title
Company or any other escrow company approved by the City and the Developer, as escrow
agent (the “Escrow Agent”), in Imperial, California, within the time established in the Schedule
of Performance (Attachment No. 3) (the “Schedule of Performance”). This Agreement
constitutes the joint escrow instructions of the City and the Developer, and a duplicate original of
this Agreement shall be delivered to the Escrow Agent upon the opening of escrow. The City
and the Developer shall provide such additional escrow instructions as shall be necessary and
consistent with this Agreement. The Escrow Agent hereby is empowered to act under this
Agreement and, upon indicating its acceptance of the provisions of this Section 203 in writing,
delivered to the City and to the Developer within five days after the opening of the escrow, shall
carry out its duties as Escrow Agent hereunder.

The City and the Developer shall each pay in escrow to the Escrow Agent all fees,
charges and costs necessary to close escrow (which shall be divided between the parties as such
fees, charges and costs are customarily divided between a seller and buyer in Imperial County, as
determined by Escrow Agent, unless specifically provided for herein to the contrary) promptly
after the Escrow Agent has notified the City and the Developer of the amount of such fees,
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chargces and costs, but not carlicr than ten (10) days prior to the scheduled date for the close of
€SCrow.

Costs necessary to place title to the Site in the condition for conveyance required
by this Agreement shall be borne by the City.

All funds received in the Escrow shall be deposited by the Escrow Agent with
other escrow funds of the Escrow Agent in a general escrow account or accounts with any state
or national bank doing business in the State of California. Such funds may be transferred to any
other such general escrow account or accounts. All disbursements shall be made by check of the
Escrow Agent. All adjustments shall be made on the basis of a 30 day month.

The Developer shall deposit into the escrow the following documents, fully
executed, acknowledged and in recordable form as applicable:

1. The City Deed of Trust (as hereinafter defined);
2. The City Note (as hereinafter defined);
3. The Affordable Housing Covenant (as hereinafter defined); and

Upon delivery of the Grant Deed to the Escrow Agent by the City pursuant to
Section 208 of this Agreement, the Escrow Agent shall record the Grant Dced when title can be
vested in the Developer in accordance with the terms and provisions of this Agreement. The
Escrow Agent shall buy, affix and cancel any transfer stamps required by law and pay any
transfer tax required by faw. Any insurance policies governing the Site are not to be transferred.

The Escrow Agent is authorized to:

1. Pay and charge the City and the Developer, respectively, for any fees,
charges and costs payable under this Section 203. Before such payments
are made, the Escrow Agent shall notify the City and the Developer in
writing of the fees, charges and costs necessary to clear title and close the
€SCrow;

2 Disburse funds and deliver the Grant Deed and other documents to the
parties entitled thereto when the conditions of this escrow have been
fulfilled by the City and the Developer; and

3 Record any instruments delivered through this escrow, if necessary or
proper, to vest title in the Developer in accordance with the terms and
provisions of this Agreement.

Escrow Agent may, within its discretion, execute and deliver any instrument,
affidavit, and statement, and to perform any act reasonably necessary to comply with the
provisions of FIRPTA and any similar California state act and regulations promulgated there
under. City agrees to execute a Certificate of Non-Foreign Status by individual transferor and/or
a Certification of Compliance with Real Estate Reporting Requirement of the 1986 Tax Reform

5
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Act as may be required by Escrow Agent, on the form to be supplied by Escrow Agent. Further,
Escrow Agent shall prepare and file with all appropriate governmental or taxing authorities a
uniform settlement statement, closing statement, tax withholding forms including an IRS 1099-S
form, and be responsible for withholding taxes, if any such forms are provided for or required by
law.

If this escrow is not in condition to close before the time for conveyance
established in Section 204 of this Agreement, either party who then shall have fully performed
the acts to be performed before the conveyance of title may, in writing, terminate this Agreement
in the manner set forth in Section 606.1 or 606.2 hereof, as the case may be, and demand the
return of its monies, papers or documents. Thereupon all obligations and liabilities of the parties
under this Agreement shall cease and terminate in the manner set forth in Section 606.1 or 606.2
hereof, as the case may be. If neither the City nor the Developer shall have fully performed the
acts to be performed before the time for conveyance established in Section 204, no termination
or demand for return shall be recognized until 10 days after the Escrow Agent shall have mailed
copies of such demand to the other party or parties at the address of its or their principal place or
places of business. If any objections are raised within the 10 day period, the Escrow Agent is
authorized to hold all monies, papers and documents with respect to the Site until instructed in
writing by both the City and the Developer or upon failure thereof by a court of competent
jurisdiction. If no such demands are made, the escrow shall be closed as soon as possible.
Nothing in this Section 203 shall be construed to impair or affect the rights or obligations of the
City or the Developer to specific performance.

Any amendment of these escrow instructions shall be in writing and signed by
both the City and the Developer. At the time of any amendment, the Escrow Agent shall agree to
carry out its duties as Escrow Agent under such amendment.

All communications from the Escrow Agent to the City or the Developer shall be
directed to the addresses and in the manner established in Section 701 of this Agreement for
notices, demands and communications between the City and the Developer.

The liability of the Escrow Agent under this Agreement is limited to performance
of the obligations imposed upon it under Sections 203 to 209, both inclusive, of this Agreement.

Neither the City nor the Developer shall be liable for any real estate commissions
or brokerage fees that may arise here from. The City and the Developer each represent that
neither has engaged any broker, agent or finder in connection with this transaction.

204. Conveyance of Title and Delivery of Possession

Provided that the Developer is not in default under this Agreement and all
conditions precedent to such conveyance have occurred and subject to any mutually agreed upon
extensions of time, conveyance to the Developer of title to the Site shall be completed on or prior
to the date specified in the Schedule of Performance. The City and the Developer agree to
perform all acts necessary to convey title in sufficient time for title to be conveyed in accordance
with the foregoing provisions.
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Possession shall be delivered to the Developer concurrently with (he conveyuance
of title, except that limited access may be permitted before conveyance of title as permitted in
Section 214. The Developer shall accept title and possession on or before said date.

205. Form of Grant Deed

‘The City shall convey to the Developer title to the Site in the condition provided
in Section 206 of this Agreement by grant deed in substantially the form set forth in Attachment
No. 5 (the “Grant Deed”).

206. Condition of Title

Within the time set forth in the Schedule of Performance, City shall cause
-—Chicago Title Company or another title company reasonably acceptable to both
parties (the “Title Company”), to deliver to Developer a standard preliminary title report (the
“Title Report”) with respect to title to the Site, dated within 30 days of the date of this
Agreement, together with legible copies of the documents underlying the exceptions
(“Exceptions™) set forth in the Litle Report. Developer shall have the right to reasonably approve
or disapprove the Exceptions. Developer shall have thirty (30) days from the date of receipt of
the Title Report pursuant to this Section 206 to give written notice to City of Developer’s
approval or disapproval of any of such Exceptions. Developer’s failure to give written approval
of the Title Report within such time limit shall be deemed disapproval of the Title Report. If
Developer notities City of'its disapproval of any Exceptions in the Title Report, City shall have
the tight, bul not the obligation, o remove any disapproved Exceptions within sixty (60) days
after receiving written notice of Developer’s disapproval or provide assurances satisfactory to
Developer that such Exception(s) will be removed on or before the Commencement of the
Ground Lease. If City cannot or in its sole discretion does not elect to remove any of the
disapproved Exceptions within that period, Developer shall have ten (10) business days after the
expiration of such sixty (60) business day period to either give City written notice that Developer
elects to proceed with the acquisition of the Site subject to the disapproved Exceptions or to give
City written notice that the Developer elects to terminate this Agreement. The title to the Site,
with the Exceptions to title approved by Developer as provided herein, shall hereinafter be
referred to as the “Approved Conditions of Title.” Developer shall have (he right to approve or
disapprove any Exceptions reported by the Title Company after Developer has approved the
Condition of Title for the Site (which are not created by Developer). City shall not voluntarily
create any new exceptions to title following the date of this Agreement. Time for and Place of
Delivery of Grant Deed and Other Documents

The City shall deposit the Grant Deed, and the Developer (and City wherc
applicable) shall deposit the City Note, City Deed of Trust, and Affordahle Housing Covenant
with the Escrow Agent on or before the date established for the conveyance of the Site in the
Schedule of Performance (Attachment No. 3 hereto). Concurrently with delivery of the City
Note and recordation of the City Deed of Trust, the City shall also deliver to or for the benefit of
the Developer the original Acquisition and Pre-Construction Note, marked as cancelled.
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207. Recordation of Grant Deed and Other Documents

Upon the close of escrow, the Escrow Agent shall file the Grant Deed and all
applicable Other Documents in the Official Records, shall deliver the City Note to the City, shall
deliver the cancelled Acquisition and Pre-Construction Note to the Developer, shall deliver the
remaining City Loan funds (provided for under Section 301.3, below) to or for the benefit of the
Developer, and shall deliver to the Developer the Developer Title Policy and to the City the City
Title Policy in conformity with Section 209,

208. Title Insurance

Upon the close of escrow, the Title Company, shall provide and deliver to the
Developer an ALTA extended coverage owner’s policy of title insurance issued by the Title
Company, in the amount of $350,000 insuring that title is vested in Developer in accordance
with the Approved Conditions of Title (the “Developer Title Policy”). The Title Company shall
provide the City with a copy of the Developer Title Policy. The Developer shall pay all costs
associated with the Developer Title Policy and the City Title Policy hereinafter described.
Concurrently with the recording of the Grant Deed, the Title Company shall, if requested by the
Developer, provide the Developer with an endorsement to insure the amount of the Developer’s
estimated development costs of the improvements to be constructed upon the Site, and the
Developer shall pay the entire premium for any such increase in coverage.

Upon the close of escrow, the Title Company shall deliver to the City an ALTA
extended coverage lender’s policy of title insurance (the “City Title Policy”), with any
endorsements the City may reasonably require, insuring the City in the principal amount of the
City Loan, of the validity and the priority of the City Deed of Trust upon the Site, subject only to
those liens approved by the City.

209. Taxes and Assessments

Ad valorem taxes and assessments on the Site, if any, and taxes upon this
Agreement or any rights hereunder, levied, assessed or imposed for any period commencing
prior to conveyance of title shall be borne by the City. All such ad valorem taxes and
assessments levied or imposed for any period commencing after closing of the escrow shall be
paid by the Developer.

210. Conveyance Free of Possession

Except as otherwise provided in the Scope of Development (Attachment No. 4),
the Site shall be conveyed free of any possession or right of possession by any person except that
of the Developer and any arising from any Approved Conditions of Title.

211. Inspections; Conditions of the Site; Developer Right to Terminate Prior to
Closing Based on New, Material Release.

1. Inspections. Within the time established in the Schedule of Performance
(Attachment No. 3), the Developer shall conduct its own investigation of
the Site (or portion thereof being conveyed), its physical condition, the
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soils and toxic conditivns ol the Sile and all other malters which in the
Developer’s judgment affect or influence the Developer’s proposed use of
the Site and the Developer’s willingness to develop the Site pursuant to
this Agreement. The Developer’s investigation may include, without
limitation, the preparation by a duly licensed soils engineer of a soils
report and environmental report for the Site. Within the time sct forth in
the Schedule of Performance (Attachment No. 3), the Developer shall
provide written notice to the City of the Developer’s determinations
concerning the suitability of the physical condition of the Site. If, in the
Developer’s reasonable judgment, the physical condition of the Site is
unsuitable for the use or uses to which the Site will be put, then the
Developer shall have the option either: to (a) take any action necessary to
place the Site in a condition suitable for development, at no cost to the
City; or (b) terminate this Agreement pursuant to the provisions of Section
606.1. If the Developer has not notified the City of its determinations
concerning the suitability of the physical condition of the Site within the
time set forth in the Schedule of Performance (Attachment No. 3), the
Developer shall be deemed to have waived its right to terminate this
Agreement pursuant to this Section. If there is a material release of
hazardous substances on the Site after completion of Developer’s
inspection and prior to the close of escrow, and City knows of such
release, City shall notify Developer of such release. If the new rclcasc
described in City’s notice or a new material release otherwise known to
Developer is unacceptable to Developer, the Developer may terminate this
Agreement prior to close of escrow by written notice to City (describing
the material release and why it is unacceptable) given prior to the close of
escrow.

“As Is.” The City shall deliver to the Developer all information of which
it has actual knowledge concerning the physical condition of the Sitc,
including, without limitation, information about any Hazardous Materials,
as defined below. The Developer acknowledges and agrees that the Site
shall be purchased “as is,” in its current physical condition, with no
warranties, express or implied, as to the physical condition thereof, the
presence or absence of any latent or patent condition thereon or therein,
including, without limitation, any Hazardous Materials thereon or therein,
and any other matters affecting the Site.

Indemnity. The Developer agrees, from and after the date of recording of
the deed conveying title to the Site from the City to the Developer under
this Agreement, to defend, indemnify, protect and hold harmless the City
and its officers, beneficiaries, employees, agents, attorneys,
representatives, legal successors and assigns (“Indemnitees™) from,
regarding and against any and all liabilities, obligations, orders, decrees,
judgments, liens, demands, actions, Environmental Response Actions (as
defined herein), claims, losses, damages, fines, penalties, expenses,
Environmental Response Costs (as defined herein) or costs of any kind or
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nature whatsoever, together with fees (including, without limitation,
reasonable attorneys” fees and experts’ and consultants’ fees),
(“Damages”) whenever arising, and whether or not caused in whole or in
part by the City, resulting from or in connection with the actual or claimed
generation, storage, handling, transportation, use, presence, placement,
migration and/or release of Hazardous Materials (as defined herein), at,
on, in, beneath or from the Site (sometimes herein collectively referred to
as “Contamination™), except if such Damages result from the gross
negligence, fraud, misrepresentation or failure to disclose by the
Indemnitees. The Developer’s defense, indemnification, protection and
hold harmless obligations herein shall include, without limitation, the duty
to respond to any governmental inquiry, investigation, claim or demand
regarding the Contamination, at the Developer’s sole cost.

Release and Waiver. The Developer hereby releases and waives all rights,
causes of action and claims the Developer has or may have in the future
against the Indemnitees arising out of or in connection with any
Hazardous Materials (as defined herein), at, on, in, beneath or from the
Site, except if such cause of action arises from the fraud or
misrepresentation or failure to disclose by the City. In furtherance of the
intentions set forth herein, the Developer acknowledges that it is familiar
with Section 1542 of the Civil Code of the State of California which
provides as follows:

“A general release does not extend to claims which
the creditor does not know or suspect to exist in his
favor at the time of executing the release, which if
known by him must have materially affected his
settlement with the debtor.”

The Developer hereby waives and relinquishes any right or benefit which
it has or may have under Section 1542 of the Civil Code of the State of
California or any similar provision of the statutory or no statutory law of
any other applicable jurisdiction to the full extent that it may lawfully
waive all such rights and benefits pertaining to the subject matter of this
Section 213.

Definitions.

a. As used in this Agreement, the term “Environmental Response
Actions” means any and all activities, data compilations,
preparation of studies or reports, interaction with environmental
regulatory agencies, obligations and undertakings associated with
environmental investigations, removal activities, remediation
activities or responses to inquiries and notice letters, as may be
sought, initiated or required in connection with any local, state or
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federal governmental or private party claims, including any claims
by the Developer.

b. As used in this Agreement, the term “Environmental Response
Costs” means any and all costs associated with Environmental
Response Actions including, without limitalion, any and all fincs,
penalties and damages.

c. As used in this Agreement, the term “Hazardous Materials”
means any substance, material or waste that is (1) defined as a
“hazardous waste,” “hazardous material,” “hazardous substance,”
“extremely hazardous waste,” or “restricted hazardous waste”
under any provision of California law; (2) petroleum; (3) asbestos;
(4) poly-chlorinated biphenyls; (5) radioactive materials; (6)
designated as a “hazardous substance” pursuant to Section 311 of
the Clean Water Act, 33 U.S.C. Section 1251 et seq. (33 U.S.C.
Section 1321) or listed pursuant to Section 307 of the Clean Water
Act (33 US.C. Section 1317); (7) defined as a “hazardous
substance” pursuant to the Resource Conservation and Recovery
Act, 42 U.S.C. Section 6901 et seq. (42 U.S.C. Section 6903) or its
implementing regulations; (8) defined as a “hazardous substance”
pursuant to Section 101 of the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C. Scction
9601 et seq. (42 TI.S.C. Section 9601); or (9) determined by
California, federal or local governmental authority to be capable of
posing a risk of injury to health, safety or property.

6. Materiality. The Developer acknowledges and agrees that the defense,
indemnification, protection and hold harmless obligations of the
Developer for the benefit of the City set forth in this Agreement are a
material element of the consideration to the City for the performance of its
obligations under this Agreciuenl, and that the City would not have
entered this Agreement unless the Developer’s obligations were as
provided for herein.

212, Intentionally Deleted.
213. Condition of the Site

The Site shall be conveyed from the City to the Developer in its current “as is”
condition, without representation or warranty, express or implied.

Tt shall be the sole responsibility of the Developer, at the Developer’s sole
expense, to investigate and determine the soil conditions of the Site and the suitability of such
soil conditions for the improvements to be constructed by the Developer. If the soil conditions
are not in all respects entirely suitable for the use or uses to which the Site will be put, then it is

i
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the sole responsibility and obligation of the Developer to take such action as may be necessary to
place the soil conditiors of the Site in a condition suitable for development of the Site.

214. Preliminary Work by the Developer

Prior to the conveyance of title from the City, representatives of the Developer
shall have the right of access to the Site at all reasonable times for the purpose of obtaining data
and making surveys and tests necessary to carry out this Agreement. The Developer shall
defend, indemnify and hold the City harmless from and against any and all claims, liabilities,
damages, losses, costs and expenses arising out of or relating to any injury or damage caused
directly or indirectly any activity pursuant to this Section. The Developer shall have access to all
data and information on the Site available to the City, but without warranty or representation by
the City as to the completeness, correctness or validity of such data and information.

Any preliminary work undertaken on the Site by the Developer prior to
conveyance of title thereto shall be done only after written consent of the City and at the sole
expense of the Developer. The Developer shall save and protect the City against any claims
resulting from such preliminary work, access or use of the Site. Copies of data, surveys and tests
obtained or made by the Developer on the Site shall be filed with the City. Any preliminary
work by the Developer shall be undertaken only after securing any necessary permits from the
appropriate governmental agencies.

300. City LOAN(S)
301. City Loan(s)

The City desires to assist the Developer with the costs of development of the
Housing Project and creating affordable housing. Subject to the conditions set forth herein, the
City shall provide a loan to the Developer in a total amount not to exceed ONE MILLION
THREE HUNDRED THOUSAND DOLLARS ($1,300,000) (the “City Loan™). The City Loan
will consist of the following elements:

1. Pre-Construction.  An amount not to exceed FIVE HUNDRED
THOUSAND DOLLARS ($500,000.00) to be used to reimburse the
Developer for certain design, engineering and other pre-development costs
incurred by the Developer for the Housing Project (“Pre-Construction”™).
Upon the execution of this Agreement, Developer shall execute and
deliver to City a promissory note in the form attached hereto as
Attachment No. 8 and assignments and comments in the forms attached
hereto as Attachments No. 11 and 12 from all architects, engineers and
contractors (the “Pre-Construction Note”). The Pre-Construction Note
shall be repayable in accordance with the provisions of the Pre-
Construction Note until such time as Developer acquires the Site from the
City. Upon close of escrow and conveyance of the Site to the Developer,
the Pre-Construction Note shall be “rolled into” and become part of the
City Loan evidenced by the City Note and City shall return the Pre-
Construction Note to Developer marked “Cancelled”, but the assignments
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and consents shall remain in effect. If Developer engages any other
architects, engineers or contractors, Developer shall promptly provide
similar assignments and consents.

2. Development Costs. The remaining amount of EIGHT HUNDRED
THOUSAND DOLIARS (§800.000), shall he available for use by the
Developer to pay for acquisition of the Site and other costs associated with
the construction and development of the Housing Project excluding any
development fees, development management fees or similar fees.

3. Disbursements. Except with respect to the THREE HUNDRED FIFTY
THOUSAND DOLLARS used to finance Developer’s acquisition of the
Site, the remaining City Loan funds and all of the Pre-Construction funds
shall be disbursed on a construction draw basis to pay for predevelopment,
construction and development costs in accordance with and subject to
typical construction loan disbursement conditions (including, without
limitation, absence of a default by Developer under this Agreement,
disbursement no more often than once every 30 days, City’s receipt of a
written disbursement request indicating the amount requested including
the names of all contractors and venders to be paid together with copies of
invoices of the costs to be paid, conditional lien releases from all
contractors and subcontractors to be paid and unconditional lien releases
for all previous contractor invoices for which the previous disbursement of
loan proceeds was made). The disbursements of the Pre-Construction
funds are also subject to the satisfaction of conditions f, g, h and i set forth
below and the disbursement of the remaining balance of City Loan funds
are also subject to the satisfaction of conditions a - i set forth below.

Notwithstanding the foregoing, the City Loan shall not exceed an amount
necessary to make the Housing Project financially feasible as shall be determined by City in its
sole discretion and based upon review of all information which City deems necessary to evaluate
the total cost to complete the Housing Project (the “Project Costs”), including all debt and tax
credit equity available to the Developer to acquire the Site and complete the Housing Project.
The City may cease disbursements ol the Pre-Counstruction funds and/or City Loan at any time if
the City determines that the City Loan, together with other sources of committed debt and tax
credit equity, is insufficient to pay all Housing Project costs.

The following are also conditions precedent to all disbursements of the City Loan
and the sale of the Site to Developer, and shall be satisfied as a condition Lo close of escrow (and
if not satisfied as of the scheduled date for Close of Escrow in the Schedule of Performance, City
may terminate this Agreement by written notice to Developer):

a. The Developer shall have delivered to the Escrow Agent the City Note,

City Deed of Trust, and Affordable Housing Covenant, all duly executed
and in recordable form (if applicable);
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b. The Title Company (as hereinafter defined) is irrevocably committed to
issuing the City Title Policy to the City;

c The Construction Loan (as hereinafter defined), and all other financing
and all commitments for tax credit equity necessary to pay all costs of the
Housing Project shall have closed or will close concurrently with the
close of escrow (and as to tax credit equity, the limited partnership
agreement of the Partnership shall have been delivered to and approved
by the City and such Partnership shall have obtained tax credits and
commitments for tax credit equity reasonably acceptable to City);

d. All permits and approvals for the construction of the Housing Project
shall have been issued (or are ready to be issued, subject only to payment
of applicable fees);

& City shall have received and approved GMAX or a stipulated sum with a
reputable contractor for the Housing Project, and if required by other
sources of financing, copies of payment and performance bonds;

f. City shall have reviewed and approved a project budget (the “Project
Budget”), showing all costs for the acquisition of the Site and the design
and construction of the Housing Project (collectively, the “Project
Costs”), including the following materials for City review: (i) sources
and uses of funds statement, (ii) cash flow projections, and (iii) first year
operating budget.

g. Developer shall have delivered to City the executed assignments
described in Sections 401.9 and 401.10 below.

h. Developer shall not be in default under the Agreement.
302. City Note and City Deed of Trust

The Developer’s obligation to repay the City Loan shall be evidenced by a
promissory note (the “City Note™) in substantially the form attached hereto as Attachment No. 9
and incorporated herein by reference. The City Loan shall be repaid pursuant to the terms and
conditions set forth in the City Note. The City Note shall be secured by a deed of trust (the
“City Deed of Trust”), in the form attached hereto as Attachment No. 10 recorded against the
Site.

303. Additional Financing

In addition to the City Loan, the Developer will use diligent efforts to obtain
financing for the Housing Project through a combination of sources, including (i) federal and/or
State Low-Income Housing Tax Credits (the “Tax Credit Financing”), (ii) construction loan
from a reputable institutional lender (the “Construction Loan”), and/or (iii) other funding, as
may be necessary to pay all costs necessary for the development and construction of the Housing
Project, including without limitation, such sources as the Affordable Housing Program of the

14

500613451



Federal Ilome Loan Bank (“AIIP”), from the proceeds from the HOME Investment Paitnerships
Act (“HOME Program”) (all collectively, the “Project Financing™).

304. Project Financing

The City shall have the right to disapprove, in its reasonable discretion, the
Project Financing. City shall not be obligated to approve tax credit equity without having
received true and complete copies of the preliminary reservation and, if available, the carryover
allocation and the final allocation of tax credits, and true and complete copics of all documents
evidencing the admission of an equity investor and its obligation to contribute the Tax Credit
Financing, subject only to reasonable and customary conditions.

305. Affordable Housing Covenant

Concurrently with execution and delivery of the City Note, and prior to and as a
condition precedent to funding any remaining portion of the City Loan, the Developer shall also
execute and deliver an “Affordable Housing Covenant” setting out the Developer’s obligations
to develop and use the Site for affordable housing purposes, as provided under Section 501. The
Affordable Housing Covenant shall be in substantially the form attached hereto as Attachment
No. 6 and incorporated herein by reference. The Affordable Housing Covenant shall be recorded
against the Site. The City agrees that the Affordable Housing Covenant on the Site shall be
subordinate to a regulatory agreement, deed of trust, or other covenants and restrictions relating
to the Project Financing, in an amount reasonably approved by the City’s Executive Director,
subject W the provisions sel [orth in Paragraph 10 of the Affordable Housing Covenant.

306. Subordination of City Loan

The City agrees to subordinate the City Deed of Trust to regulatory agreements
and deed(s) of trust relating to the tax credit financing and other Project Financing secured by the
Developer for the Housing Project where such subordination is required in order to obtain the
financing needed for the Housing Project; provided the total aggregate amount of all permanent
long-term financing secured by the Developer, together with the City Loan, shall not exceed the
estimated construction cost of the completed Housing Project, unless otherwise approved by the
City; and provided, further, that any such subordination shall be subject to the provisions set
forth in this Section 306 and that one (or more) recorded regulatory agreement is required by the
other financing or tax credit equity sources and is approved by the Executive Director of the
City. Any such subordination shall be pursuant to the terms of the subordination agreements
and/or other inter-creditor agreements that may be entered into by the City. The City shall have
the right to review and approve the terms and conditions of any such senior financing and
subordination agreement(s), which approval shall not be unreasonably withheld. The City shall
have the right to record a request that the City receive notice of any default by the Developer
under the tax credit financing and other Project Financing obtained by the Developer with
respect to the Housing Project. To implement any such subordination, the Executive Director of
the City shall have the authority to execute such subordination agreements and/or inter-credilor
agreements that may be reasonably required.
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400. DEVELOPMENT OF THE SITE
401. Development of the Site by the Developer
Scope of Development

The Site shall be developed as provided in the Scope of Development,
attached hereto as Attachment No. 4 and incorporated herein by reference.

Basic Concept Drawings

The Site shall be developed in accordance with Basic Concept Drawings
that are subject to approval by the City. Notwithstanding the foregoing and notwithstanding
anything else to the contrary in this Agreement, express or implied, Developer shall obtain all
permits and governmental approvals for the Housing Project as may be required by applicable
law.

Changes to Plans and Cost of Construction

If the Developer desires to make any mastered change in the construction
plans after their approval by the City that will alter the number of units or increase or decrease
the Project Budget by $75,000 or more in any one instance or $150,000 on a cumulative basis, or
affect the number of rental units, the Developer shall submit the proposed change to the City for
its approval.

Cost of Construction

The cost of developing the Site and constructing the improvements
thereon shall be borne by the Developer except for the loans contemplated herein. The City and
the Developer shall each pay the costs necessary to administer and carry out their respective
respousibilities and obligations under this Agreement.

Construction Schedule

After the conveyance of title to the Site, the Developer shall promptly
begin and thereafter diligently prosecute to completion the construction of the improvements and
the development of the Site. The Developer shall begin and complete all construction and
development within the times specified in the Schedule of Performance, extended as provided in
Section 704. The City’s Executive Director, in his or her reasonable judgment, shall have the
authority to approve in writing any additional time extensions on behalf of the City.

During the period of construction, but not more frequently than once a
month, the Developer shall submit to the City a written progress report of the construction when
and as requested by the City. The report shall be in such form and detail as may reasonably be
required by the City and shall include a reasonable number of construction photographs taken
since the last report submitted by the Developer.
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Insurance

From and after the Close of Escrow, Developer shall obtain and maintain
at no cost or expense to the City, with an insurance company reasonably acceptable to the City,
(i) property insurance for the Improvements in an amount not less than the replacement cost of
the Improvements (subject to a deductible not to exceed $10,000) with blanket limits (provided
such limits do not limit the amount of property insurance reserved exclusively for the
Improvements); (ii) general liability insurance, insuring against claims and liability for bodily
injury and property damage arising from the construction, use, occupancy, condition, or
operation of the Land, which liability insurance shall provide combined single limit protection of
at least $5,000,000 and shall include contractual liability coverage and products and completed
operations coverage, and (iii) commecrcial automobile liability insurance of at least $1,000,000
combined single limit.. Such liability insurance policies shall name the City and the City and
their council members, board members, officers, agents and employees as additional insureds.

Developer shall obtain and maintain in force until completion of the
Improvements (i) “all risk” builder’s risk insurance, including coverage for vandalism and
malicious mischief, in a form and amount and with a company reasonably acceptable to the City,
and (i) workers’ compensation insurance covering all persons employed by Developer in
connection with work on the Project, or any portion thereof. During the construction of
Improvements by Developer, such builder’s risk insurance shall cover improvements in place
and all material and equipment at the job site furnished under contract, but shall exclude
contractors’, subcontractors’, and construction managers’ tools and equipment and property
owned by contractors’ and subcontractors’ employees.

Developer shall also furnish or cause to be furnished to the City evidence
satisfactory to the City that any contractor with whom it has contracted for the performance of
work or otherwise pursuant to this Agreement carries workers’ compensation insurance as
required by law.

With respect to each policy of insurance required above, Developer and
each of Developer’s general contractors shall furnish to the City a certificate on the insurance
carrier’s form setting forth (he general provisions of the insurance coverage promptly after
written request by City showing the additional insureds. The certificate shall also be furnished
by Developer prior to commencement of construction of any Improvements.

All such policies required by this Section shall contain (i) language to the
effect that the policies cannot be cancelled or materially changed except after thirty (30) days’
written notice by the insurer to the City; (ii) a waiver of the insurer of all rights of subrogation
against the City and the other additional insureds; and (iii) an endorsement that said policy is
primary and non-contributory. All such insurance shall have deductibles that do not exceed
$10,000.

City and Other Governmental City Permits

Before the close of escrow or the commencement of construction or
development of any improvements, structures or other work of improvement upon the Site, the
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Developer shall, at its own expense, secure or cause to be secured any and all permits that may
be required by the City or any other governmental agency affected by such construction,
development or work. The City shall provide all assistance deemed appropriate by the City to
the Developer in securing these permits.

Construction Bidding/Contract

The Developer shall be permitted to select a general construction
contractor (i) has a demonstrated capacity for performing such work contemplated under this
Agreement and the Scope of Work, (ii) is prepared to engage in the competitive bidding of all
subcontracted work and disclose to the City all such bids received, (iii) will provide performance
and labor and materials bonds for any work performed by the general contractor or its
subcontractors, and (iv) is willing to enter into a construction contract in form and substance
acceptable to the City. The City must approve any general contractor, and the construction
contract entered into therewith for construction of the improvements, prior to the close of
€sCcrow.

Assignment of Plans and Architect’s Contract

Before the close of escrow, the Developer shall, by an instrument
substantially in the form attached hereto as Attachment No. 11 (the “Architectural Assignment™),
conditionally assign to the City all architectural plans and contracts for the improvements and the
project architect’s contract. The Developer shall also deliver to the City, in the form included as
part of the Architectural Assignment, the written consent of the project architect to said
assignment, including, without limitation, to the use by the City of all architectural plans, as well
as the ideas, designs, and concepts contained within them. The City acknowledges and agrees
that its rights under such assignments shall be subordinate to any such rights assigned to
Developer’s primary lenders for its Project Financing.

Assignment of Construction Contract

Before the close of escrow, the Developer shall, by an instrument
substantially in the form attached hereto as Attachment No. 12 (the “Construction Contract
Assignment”), conditionally assign to the City its construction contract. The Developer shall
also deliver to the City, in the form included as part of the Construction Contract Assignment,
the written consent of the general contractor to said assignment. The City acknowledges and
agrees that its rights under such assignments shall be subordinate to any such rights assigned to
the Developer’s primary lenders for its Project Financing.

Rights of Access

For the purposes of assuring compliance with this Agreement,
representatives of the City and the City shall have the reasonable right of access to the Site
without charges or fees and at normal construction hours during the period of construction, upon
reasonable prior notice, for the purposes of this Agreement, including, but not limited to, the
inspection of the work being performed in constructing the Improvements. Such representatives
of the City or the City shall be those who are so identified in writing by the Executive Director of
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the City. The City and the City shall indemnify the Developer and hold it harmless from any
damage caused or liability arising out of this right to access.

Local, State and Federal Laws

The Developer shall carry out the construction of the improvements in
conformity with all applicable laws, including all applicable federal and state labor standards.

Antidiscrimination During Construction

The Developer, for itself and its successors and assigns, agrees that in the
construction of the improvements provided for in this Agreement, the Developer will not
discriminate against any employee or applicant for employment on account of any basis listed in
subdivision (a) or (d) of Section 12955 of the Government Code, as those bases are defined in
Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code.

402. Responsibilities of the City

The City, without expense to the Developer or assessment or claim against the
Site, shall perform all work specified herein and in the Scope of Development for the City to
perform within the times specified in the Schedule of Performance.

403. Taxes, Assessments, Encumhbrances and Liens

The Developer shall pay prior to delinquency all real estate taxes and assessments
assessed and levied on the Site for any period subsequent to conveyance of title to or delivery of
possession of the Site. Prior to the issuance of a Certificate of Completion, the Developer shall
not place or allow to be placed on the Site any mortgage, trust deed, encumbrance or lien
unauthorized by this Agreement. The Developer shall remove or have removed any levy or
attachment made on the Site (or any portion thereof), or shall assurc the satisfaction thereof,
within a reasonable time, but in any event prior to a sale thereunder. Nothing herein contained
shall bc deecmed to prohibit the Developer from reasonable contesting the validily or amounts of
any tax, assessment, encumbrance or lien, nor to limit the remedies available to the Developer in
respect thereto.

The Developer understands that under certain conditions, its control of the
property or portion thereof under this Agreement may give rise to the imposition of a possessory
interest tax on said property, and in such event, the Developer agrees to pay when due any such
possessory interest tax.

404. No Release of Liability
In the absence of specific written agreement by the City, no transfer by Developer

of the Site or any portion thereof or interest therein shall relieve the Developer or any other party
from any obligations under this Agreement.
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405. Security Financing; Rights of Holders

No Encumbrances Except Mortgages, Deeds of Trust, Sales and Lease-Backs
or Other Financing for Development

Notwithstanding Sections 403 and 404 of this Agreement, mortgages,
deeds of trust, sales and lease-backs or any other form of conveyance required for any reasonable
method of financing are permitted before issuance of a Certificate of Completion, but only for
the purpose of securing loans of funds to be used for financing the acquisition of the Site, the
construction of improvements on the Site and any other expenditures necessary and appropriate
to develop the Site under this Agreement. The Developer shall notify the City in advance of any
mortgage, deed of trust, sale and lease-back or other form of conveyance for financing if the
Developer proposes to enter into the same before issuance of a Certificate of Completion. The
Developer shall not enter into any such conveyance for financing without the prior reasonable
written approval of the Executive Director of the City.

Holder Not Obligated to Construct Improvements

The holder of any mortgage, deed of trust or other security interest
authorized by this Agreement shall in no way be obligated by the provisions of this Agreement to
construct or complete the Improvements or to guarantee such construction or completion, nor
shall any covenant or any other provision in the Grant Deed to be construed so to obligate such
holder. Nothing in this Agreement shall be deemed to construe, permit or authorize any such
holder to devote the Site to any uses or to construct any Improvements thereon other than those
uses and improvements provided for or authorized by this Agreement.

Notice of Default to Mortgage, Deed of Trust or Other Security Interest
Holders; Right to Cure

Whenever the City shall deliver any notice or demand to the Developer
with respect to any breach or default by the Developer in completion of construction of the
Improvements, the City shall at the same time deliver a copy of such notice or demand to each
holder of record of any mortgage, deed of trust or other security interest authorized by this
Agreement who has previously made a written request to the City therefore. Each such holder
shall (insofar as the rights of the City are concerned) have the right, at its option, within 90 days
after the receipt of the notice, to cure or remedy or commence to cure or remedy any such default
and to add the cost thereof to the security interest debt and the lien on its security interest. In the
event there is more than one such holder, the right to cure or remedy a breach or default of the
Developer under this Section 405.3 shall be exercised by the holder first in priority or as the
holders may otherwise agree among themselves, but there shall be only one exercise of such
right to cure and remedy a breach or default of the Developer under this Section 405.3. Nothing
contained in this Agreement shall be deemed to permit or authorize such holder to undertake or
continue the construction or completion of the Improvements (beyond the extent necessary to
conserve or protect the Improvements or construction already made) without first having
expressly assumed the Developer’s obligations to the City by written agreement satisfactory to
the City. The holder in that event must agree to complete, in the manner provided in this
Agreement, the improvements to which the lien or title of such holder relates and submit
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evidence satisfactory to the City that it has the yualificalions and [inancial responsibility
necessary to perform such obligations. Any such holder properly completing such improvements
shall be entitled, upon written request made to the City, to a Certificate of Completion from the

City.
Failure of Holder to Complete Improvements

In any case where, six (6) months after default by the Developer in
completion of construction of improvements undcr this Agreement, the holder of any mortgage,
deed of trust or other security interest creating a lien or encumbrance upon the Site has not
exercised the option to construct, or if it has exercised the option and has not proceeded
diligently with construction, the City may purchase the mortgage, deed of trust or other security
interest by payment to the holder of the amount of the unpaid debt, plus any accrued and unpaid
interest. If the ownership of the Site has vested in the holder, the City, if it so desires, shall be
entitled to a conveyance of the Site from the holder to the City upon payment to the holder of an
amount equal to the sum of the following:

a. The unpaid mortgage, deed of trust or other security interest debt at
the time title became vested in the holder (less all appropriate
credits, including those resulting from collection and application of
rentals and other income received during foreclosure proceedings);

b. All expenses with respect to foreclosure;

c. The net expenses, if any (exclusive of general overhead), incurred
by the holder as a direct result of the subsequent management of
the Site;

d. The costs of any authorized improvements made by such holder;
and

e. An amount equivalent to the interest that would have accrued on

the aggregate of such amounts had all such amounts become part
of the mortgage or deed of trust debt and such debt had continued
in existence to the date of payment by the City.

Right of City to Cure Mortgage, Deed of Trust or Other Security Interest
Default

In the event of a default or breach by the Developer of a mortgage, deed of
trust or other security interest with respect to the Site prior to the completion of the
Improvements, and the holder has not exercised its option to complete the development, the City
may cure the default prior to completion of any foreclosure. In such event, the City shall be
entitled to reimbursement from the Developer of all costs and expenses incurred by the City in
curing the default. The City shall also be entitled to a lien upon the Site to the extent of such
costs and disbursements. Any such lien shall be subject to mortgages, deeds of trust or other
security interests executed for the sole purpose of obtaining funds to purchase and develop the
Site as authorized herein.
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406. Right of the City to Satisfy Other Liens on the Site After Title Passes

After the conveyance of title and prior to the issuance of a Certificate of
Completion for construction and development, and after the Developer has had a reasonable time
to challenge, cure or satisfy any liens or encumbrances on the Site, the City shall have the right
to satisfy any such liens or encumbrances, provided, however, that nothing in this Agreement
shall require the Developer to pay or make provision for the payment of any tax, assessment, lien
or charge so long as the Developer in good faith shall contest the validity or amount thereof, and
so long as such delay in payment shall not subject the Site to forfeiture or sale.

Certificate of Completion

Promptly after completion of all construction and development to be
completed by the Developer upon the Site, the City shall furnish the Developer with a
“Certificate of Completion” upon written request therefore by the Developer. Such Certificate
of Completion shall be in such form as to permit it to be recorded in the Official Records.

If, after written request therefore from Developer, City refuses or fails to
furnish the applicable Certificate of Completion, City shall, within 30 days after the written
request, provide the Developer with a written statement of the reasons City refused or failed to
furnish the Certificate of Completion. The statement shall also contain City’s opinion of the
action(s) Developer must take to obtain the Certificate of Completion. If the reason for such
refusal is confined to either (a) the immediate unavailability of specific items or materials for
landscaping, or (b) the need only to complete “punch list” items, the City will issue the
Certificate of Completion upon the posting of a bond (or other security acceptable to the City)
by Developer with City in an amount representing the fair value of the work not yet completed.
If the City shall have failed to provide such written statement within said 30-day period,
Developer shall be deemed entitled to the Certificate of Completion.

A Certificate of Completion shall not constitute evidence of compliance
with or satisfaction of any obligation of Developer to any holder of a mortgage or any insurer of
a mortgage securing money loaned to finance the Improvements. Such Certificate of Completion
shall not be notice of completion as referred to in Section 3093 of the California Civil Code.

Prevailing Wages

If improvements which are considered to be public works under State law
are constructed by or on behalf of Developer, then: (i) the Developer shall and shall cause the
general contractor and all subcontractors to pay prevailing wages in the construction of the
improvements as those wages are determined pursuant to Labor Code Sections 1720 et seq. and
implementing regulations of the Department of Industrial Relations and comply with the other
applicable provisions of Labor Code Sections 1720 et seq. and implementing regulations of the
Department of Industrial Relations; and (ii) the Developer shall and shall cause its general
contractor and subcontractors to keep and retain such records as are necessary to determine that
prevailing wages have been paid as required by law. Copies of the currently applicable per diem
prevailing wages are available from the City of Imperial Public Works Department. Developer
shall indemnify, hold harmless and defend (with counsel reasonably acceptable to the City and
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the Cily) the City and the Cily agaiusl any claimn for damages, compensation, fines, penalties ot
other amounts arising out of the failure or alleged failure of any person or entity (including
Developer, its contractors and subcontractors) to pay prevailing wages as required by law or to
comply with the other applicable provisions of Labor Code Sections 1720 et seq. and
implementing regulations of the Department of Industrial Relations in connection with
construction of the improvements or any other work undertaken or in connection with the Site.

500. USE OF THE SITE

501. Uses

The Developer shall develop the Site as a senior affordable housing complex (the
“Housing Project”) consisting of approximately sixty-ene{6Hnine (69) rental dwelling units,
one of which will be a manager’s unit. The Developer covenants and agrees for itself, its
successors, its assigns and every successor in interest, that at least sixty-one-{61)-thirty-three (33)
of the Units (each an “Affordable Unit” and collectively, the “Affordable Units”) shall be rented
to Lower Income Households as described in the Affordable Housing Covenant (Attachment No.
6). For purposes hereof, “Lower Income Households” means households whose annual gross
income that does not exceed the qualifying limits, adjusted for household size and other factors,
for a "low-income family" as defined under the United States Housing Act of 1937 as amended,
and as determined from time to time by HUD for the Imperial County Statistical Area. If HUD
should cease making such determination, "low income" shall be defined as equal to or less than
60% of Area Median Income, or City in its reasonable discretion may designate another
detinition of "low income" used by any other tederal or state agency.

The Monthly Rent for the Affordable Units to be rented to Lower Income Households
shall not exceed the maximum rent allowable under Section 42 of the Internal Revenue Code,
and the rules and regulations implementing the foregoing, for a tenant carning sixty percent
(60%) of the Imperial County area median income for a household size appropriate to the unit.
For purposes of this Agreement, “Monthly Rent” means the total of monthly payments for (a)
use and occupancy of each Affordable Unit and land and facilities associated therewith, (b) any
separately charged fees or service charges assessed by the Developer which are required of all
lenanls, other than security deposits, (¢) a reasonable allowance for an adequate level of service
of utilities not included in (a) or (b) above, including garbage collection, sewer, water,
electricity, gas and other heating, cooking and refrigeration fuels, but not including telephone
service, and (d) possessory interest, taxes or other fees or charges assessed for use of the land
and facilities associated therewith by a public or private entity other than Developer. In the
event that all utility charges are paid by the landlord rather than the tenant, no utility allowance
shall be deducted {rom the rent.

Rental restrictions establishing the criteria for rental of the Affordable Units to
Lower Income Households shall be as set forth in the Affordable Housing Covenant (Attachment
No. 6), which shall be recorded against the Site as a condition to close of escrow. The
Affordable Housing Covenant shall provide that each Affordable Unit shall remain affordable for
a period of not less than fifty-five (55) years from the date of completion of the Housing Project.

The foregoing covenants shall “run with the land”.
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The Housing Project shall include approximately two thousand eneeight hundred
seventythirty-six (2370836) 4,000-leasable square feet of ground floor retail space developed as
warm shell space (including plumbing, flooring, ceilings, bathrooms, and HVAC). The City
shall have the right to master lease the retail space pursuant to the terms of a master lease in a
form substantially similar to the form attached hereto as Attachment No. 13 (the “Master
Lease”). The City and Developer agree that the terms and form of the Master Lease shall be
subject to the review and approval Developer’s lenders and investors. Without limiting the
foregoing, the City and Developer presently contemplate that intht the Master Lease shall
included the following terms: (i) a lease term of least at least 55 years (duration of the affordale

housing project}}5—years; (ii) the uw will not havc to_nor be subiemi to_pay_ ruu or any ﬂ.ca_,
during the term of the lease b i A :

5 . ; and (111) Clty shall have the rlght to sublet the
commercial space-subt § s

502. Maintenance of the Site; Project Management

For so long as the Affordable Housing Covenant shall remain in effect, Developer
covenants that it shall maintain, or cause to be maintained, the Site, in a manner consistent with
the provisions set forth therefore in the Imperial Municipal Code, and shall keep the Site
reasonably free from any accumulation of debris or waste materials prior to and after completion
of the Housing Project. The City shall have the right of access to the Site, without charges or
fees, to inspect the Affordable Units during normal business hours, provided that Developer and
the occupant(s) are given notice prior to such inspection. If, at any time, Developer fails to
maintain and operate the Site in accordance with this Agreement, the City shall have the right to
take necessary corrective action pursuant to the provisions set forth in the City Note and the
Affordable Housing Covenant. Failure by Developer to maintain, or cause to be maintained, the
Site in the condition provided in this Section shall, following expiration of all applicable notice
and cure periods, constitute a default hereunder and under the City Note, the City Deed of Trust
and the Affordable Housing Covenant; provided, however, that nothing herein or in the City
Note, the City Deed of Trust, or the Affordable Housing Covenant shall be deemed to provide
Developer with more than one notice and cure period for each event of default

In implementing this Section, the Developer shall maintain (i) a comprehensive
management plan for the Housing Project, including a fair housing component; and (ii) a
reputable and experienced property manager for management of the Housing Project. The
management plan, property manager and property management agreement must be approved by
the City prior to the close of escrow. Any changes in the property manager and any
modifications or amendments to the management plan or the property management agreement
shall be subject to review and approval by the City.

503. Obligation to Refrain From Discrimination

The Developer covenants and agrees by and for itself, its successors and assigns
and every successor in interest to the Site, or any part thereof, that there shall be no
discrimination against or segregation of any person or group of person on account of any basis
listed in subdivision (a) or (d) of Section 12955 of the Government Code, as those bases are
defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
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Section 12955, and Section 12955.2 of thie Guvernent Code, in the sale, lease, sublease,
transfer, use, occupancy, tenure or enjoyment of the Site, nor shall the Developer or any person
claiming under or through the Developer establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy
of tenants, lessees, subtenants, sublessees or vendees of the Site. The foregoing covenants shall
run with the land in accordance with Section 33438 of the Health and Safety Code and shall
remain in effect in perpetuity.

504. Form of Nondiscrimination and Nonsegregation Clauses

The Developer shall refrain from restricting the rental, sale or lease of any portion
of the Site on account of any basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code.
Pursuant to Sections 33337 and 33436 of the Health and Safety Code or any successor statute, all
such deeds, leases or contract shall contain or be subject to substantially the following
nondiscrimination or nonsegregation clauses:

1. In deeds: (a) “The grantee herein covenants by and for himself or herself,
his or her heirs, executors, administrators and assigns, and all persons
claiming under or through them, that there shall be no discrimination
against or segregation of any person or group of persons on account of any
basis listed in subdivision (a) or (d) of Section 12955 of the Government
Code, as those bases are detined in Sections 12926, 12926.1, subdivision
(m) and paragraph (1) of subdivision (p) of Section 12953, and Section
12955.2 of the Government Code in the sale, lease, sublease, transfer, use,
occupancy, tenure or enjoyment of the land herein conveyed, nor shall the
grantee, or any person claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation with
reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees in the land herein conveyed.
The foregoing covenants shall run with the land.”

2. In leases: “The lessee herein covenants by and for himself or herself, his
or her heirs, executors, administrators and assigns, and all persons
claiming under or through him or her, and this lease is made and accepted
upon and subject to the following conditions:

“That there shall bc no discrimination against or
segregation of any person or group of persons on account of as
basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
Section 12955, and Section 12955.2 of the Government Code, in
the leasing, subleasing, transferring, use, occupancy, tenure or
enjoyment of the land herein leased, nor shall the lessee himself
ot herself, or any person claiming under or through him or her,
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establish or permit any such practice or practices of discrimination
or segregation with reference to the selection, location, number,
use or occupancy of tenants, lessees, subtenants, sublessees or
vendees in the land herein leased.”

3 In contracts: “There shall be no discrimination against or segregation of
any person or group of persons on account of any basis listed in
subdivision (a) or (d) of Section 12955 of the Government Code, as those
bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of
the Government Code in the sale, lease, sublease, transfer, use, occupancy,
tenure or enjoyment of the land, nor shall the transferee, or any person
claiming under or through him or her, establish or permit any such
practice or practices of discrimination or segregation with reference to the
selection, location, number, use or occupancy of tenants, lessees,
subtenants, sublessees or vendees of the land.”

505. Effect and Duration of Covenants

The covenants contained in Sections 501 and 502 of this Agreement shall be
deemed to run with the land in accordance with Section 33334.3(f) of the Health and Safety
Code or any successor statute and shall remain in effect for the longer of: (a) a period of not less
than fifty-five (55) years from the date of completion of the Housing Project, or (b) until
payment in full of all amounts owed to the City under the City Note and City Deed of Trust. The
covenants against discrimination contained in Sections 503 and 504 of this Agreement shall be
deemed to run with the land in accordance with Section 33438 of the Health and Safety Code or
any successor statute and shall remain in effect in perpetuity. The covenants established in this
Agreement shall, without regard to technical classification and designation, be binding on the
part of the Developer and any successors and assigns to the Site or any part thereof, and the
tenants, lessees, sublessees and occupants of the Site, for the benefit of and in favor of the City,
the City and their successors and assigns and any successor in interest thereto and may be
enforced by the City, the City and their successors and assigns

506. Rights of Access — Public Improvements and Facilities

The City, for itself and for the City and other public agencies, at their sole risk
and expense, reserves the right to enter the Site or any part thereof at all reasonable times and
with as little interference as possible for the purposes of construction, reconstruction,
maintenance, repair or service of any public improvements or public facilities located on the Site.
Any such entry shall be made only after reasonable notice to the Developer, and the City shall
indemnify and hold the Developer harmless from any claims or liabilities pertaining to any entry.
Any damage or injury to the Site resulting from such entry shall be promptly repaired at the sole
expense of the public agency responsible for the entry.
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600. DEFAULTS, REMEDIES AND TERMINATION
601. Defaults — General

Subject to the extensions of time set forth in Section 704, failure or delay by
either party to perform any term or provision of this Agreement or the Deed of Trust or any other
loan secured in whole or in part by the Site or any portion thereof or interest therein that is not
cured within any contractual cure period applicable thereto, constitutes a default under this
Agreement; provided that, except for the failure by Developer to meet a deadline in the Schedule
of Performance or comply with the Affordable Housing Covenant, or with Section 105.2 hereof,
Developer shall not be in detault unless Developer shall have failed to cure the default within
thirty (30) days after written notice from City or the City’s Executive Director.

The injured party shall give written notice of default to the party in default
specifying the default complained of by the injured party. Except as required to protect against
further damages and except as otherwise expressly provided in Sections 604 and 605 of this
Agreement, the injured party may not institute proceedings against the party in default until 30
days after giving such notice. Failure or delay in giving such notice shall not constitute a waiver
of any default nor shall it change the time of default. IF WRITTEN REQUEST IS MADE BY
DEVELOPER, City SHALL ALSO DELIVER A COPY OF DEFAULT NOTICE TO
DEVELOPER’S LIMITED PARTNER. ANY PARTNER OF DEVELOPER SHALL HAVE
THE RIGHT TO CURE ANY DEFAULT WITHIN THE APPLICABLE CURE PERIODS SET
FORTH HEREINABOVE, WHETHER IN ITS OWN CAPACITY OR ON BEHALF OF
DEVELOPER, AND City SHALL ACCEPT SUCH CURE AS IF TENDERED BY
DEVELOPER.

Except as otherwise expressly provided in this Agreement, any failure or delay by
either party in asserting any of its rights or remedies as to any default shall not operate as a
waiver of any default or of any such rights or remedics or deprive such party of its right to
institute and maintain any actions or proceedings that it may deem necessary to protect, assert or
enforce any such rights or remedies.

602. Legal Actions
Institution of Legal Actions

In addition to any other rights or remedies, either party may institute legal
action to cure, correct or remedy any default, or recover damages for any default, or to obtain
any other remedy consistent with the purpose of this Agreement. Such legal actions must be
instituted in the Superior Court of the County of Imperial, State of California.

Applicable Law; Interpretation

The laws of the State of California shall govern the interpretation and
enforcement of this Agreement.

This Agreement has been negotiated at arm’s length and between persons
sophisticated and knowledgeable in the matters dealt with herein. In addition, each party has
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been represented by experienced and knowledgeable legal counsel. Accordingly, any rule of law
(including California Civil Code Section 1654) or legal decision that would require interpretation
of any ambiguities in this Agreement against the party that has drafted it is not applicable and is
waived. The provisions of this Agreement shall be interpreted in a reasonable manner to effect
the purposes of the parties and this Agreement.

Acceptance of Service of Process

In the event that any legal action is commenced by the Developer against
the City, service of process on the City shall be made by personal service upon the Executive
Director of the City or in such other manner as may be provided by law.

In the event that any legal action is commenced by the City against the
Developer, service of process on the Developer shall be made by personal service upon the
Developer or in such other manner as may be provided by law and shall be valid whether made
within or without the State of California.

603. Rights and Remedies are Cumulative

Except as otherwise expressly stated in this Agreement, the rights and remedies of
the parties are cumulative, and the exercise by any party of one or more of such rights or
remedies shall not preclude the exercise by it, at the same time or different times, of any other
rights or remedies for the same default or any other default by the other party.

604. Damages

If the Developer or the City defaults with regard to any of the provisions of this
Agreement, the nondefaulting party shall serve written notice of such default upon the defaulting
party. If the default is not cured or commenced to be cured by the defaulting party within 90
days after service of the notice of default, the defaulting party shall be liable to the other party
for any damages caused by such default.

605. Specific Performance

If the Developer or the City defaults under any of the provisions of this
Agreement, the nondefaulting party shall serve written notice of such default upon the defaulting
party. If the default is not commenced to be cured by the defaulting party within 45 days of
service of the notice of default, the nondefaulting party, at its option, may institute an action for
specific performance of the terms of this Agreement.

606. Remedies and Rights of Termination Prior to Conveyance of the Site to the
Developer

Financing Conditions; Termination Developer

The parties agree that the following matters (“Feasibility Contingencies™)
are conditions precedent to the Close of Escrow. Developer shall use good faith and diligent
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efforts to meet the following Feasibility Contingencics for the Development by the time sct forth
in the Development Schedule for the Close of Escrow:

a. The reservation of the Tax Credit Financing;

b. Having obtained a reservation of Tax Credit Financing for the
Housing Project, the balance of the Project Financing on
reasonable terms and conditions.

In the event that a Feasibility Contingency does not occur despite
Developer's good faith effort, City may terminate this Agreement and, so long as Developer is in
full compliance with this Agreement and has used its good [aith and diligent efforts to cause it to
oceur, then Developer may also terminate this Agreement by delivering written notice to City.
In the event that this Agreement is so terminated, then provided Developer is not in default under
this Agreement, Developer shall not be obligated to repay the Pre-Construction Note, but the
assignments of architect, engineer and contractor agreements and plans and specs (and consents
thereto) shall remain in effect.

Termination by the City

In the event that Developer defaults hereunder prior to conveyance of title
to the Site to the Developer, then this Agreement, and any rights of the Developer or any
assignee or transferee in this Agreement pertaining thereto or arising therefrom with respect to
the City, may, at the option of the City, be terminated by the City by written notice thercof to the
Developer; provided, however, with respect to any default or failurc that does not consist of a
failure to meet a deadline in the Schedule of Performance, Developer shall have 30 days after the
date of written notice of the default by the City to cure such default.

In the event of termination for any reason other than a default by City or a
termination under Section 606.1 above, the Developer shall repay to the City all amounts due to
the City under the Pre-Construction Note.

607. Option to Repurchase, Reenter and Repossess

After the Close of Escrow, the City shall have the right at its option to repurchase
the Site with all improvements thereon, if prior to the issuance of the Certificate of Completion
therefore, the Developer shall:

b Fail to commence construction of approved improvements on the Site by
the applicable date in the Schedule of Performance, for any reason
whatsoever; for purposes of this provision, the Developer shall be deemed
to “commence construction” when and only when the Developer has
commenced vertical construction on the Site pursuant to a permit issued
by the City for the construction of the improvements provided for herein;
or
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2. Once construction has been commenced in accordance with subparagraph
1 above, fail to diligently prosecute construction of the improvements
through completion, where such failure has not been cured within one (1)
month; or

3. Abandon or substantially suspend construction of the improvements for a
period of one (1) month; or

4. Any violation of Section 105.2 above.

This option shall be subordinate and subject to and be limited by and shall not
defeat, render invalid or limit:

1. Any mortgage, deed of trust or other security instrument permitted by this
Agreement; or

2. Any rights or interests provided in this Agreement for the protection of the
holder of such mortgages, deeds of trust or other security instruments.

700. GENERAL PROVISIONS
701. Notices, Demands and Communications Between the Parties

Formal notices, demands and communications between the City and the
Developer shall be sufficiently given if dispatched by registered or certified mail, postage
prepaid, return receipt requested, to the principal offices of the City and the Developer as set
forth in Section 105 hereof. Such written notices, demands and communications may be sent in
the same manner to such other addresses as either party may from time to time designate by mail.

702. Conflicts of Interest

The Developer warrants that it has not paid or given, and will not pay or give, any
third person any money or other consideration for obtaining this Agreement.

703. Nonliability of City, City Officials and Employees

No member, official or employee of the City shall be personally liable to the
Developer in the event of any default or breach by the City or for any amount that may become
due to the Developer or on any obligations under the terms of this Agreement.

Developer acknowledges and agrees that:

l. City neither undertakes nor assumes any responsibility to review, inspect,
supervise, approve (other than for aesthetics) or inform Developer of any
matter in connection with the Housing Project, including, but not limited
to, matters relating to: (i) any drawings or construction plans, (ii)
architects, contractors, subcontractors and materialmen, or the
workmanship of or materials used by any of them, or (iii) the progress of
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the Housing Project and its conformity with the final approved plans under
Section 301.4; and Developer shall rely entirely on its own judgment with
respect to such matters and acknowledge that any review, inspection,
supervision, approval or information supplied to the Developer by the City
in connection with such matters is solely for the protection of the City and
that neither the Developer nor any third party is entitled to rely on it;

2. Notwithstanding any other provision of this Agreement: (i) City is not a
partner, joint venturer, developer, alter-ego, manager, controlling person
or other business associate or participant of any kind of Developer and
City does not intend to ever assume any such status; (ii) City shall not be
deemed responsible for or 4 participant in any acts, omissions or decisions
of Developer;

3. City shall not be directly or indirectly liable or responsible for any loss or
injury of any kind to any person or property resulting from any
construction on, or occupancy or use of, any partion of the Site arising
from: (i) any defect in any building, grading, landscaping or other onsite
or offsite improvement; (ii) any act or omission of the Developer or any of
Developer’s agents, employees, contractors, licensees or invitees; or (iii)
any accident on any portion of the Site or any fire or other casualty or
hazard thereon not caused by the Indemnitees; and

4, By accepting or approving anything required to be performed or given to it
under this Agreement, including any certificate, financial statement,
survey, appraisal or insurance policy, City shall not be deemed to have
warranted or represented the sufficiency or legal effect of the same, and no
such acceplance or approval shall constitute a warranty or representation
by City to anyone.

704. Enforced Delay: Extension of Times of Performance

In addition to the specific provisions of this Agreement, performance by any party
hereunder shall not be deemed to be in default where delays or defaults are due to war; act of
terrorism; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of
God; acts of the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of
transportation; governmental restrictions or priority; litigation; unusually severe weather;
inability to secure necessary labor, materials or tools; delays of any contractor, subcontractor or
supplier; acts of another party; acts or the failure to act of any public or governmental agency or
entity (except that acts or the failure to act of the City shall not excuse performance by the City);
or any other causes beyond the control or without the fault of the party claiming an extension of
time to perform. An extension of time for any such cause shall only be for the period of the
enforced delay, which period shall commence to run from the time of the commencement of the
cause. If, however, notice by the party claiming such extension is sent to the other parties more
than thirty (30) days after the commencement of the cause, the period shall commence to run
only thirty (30) days prior to the giving of such notice.
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705. Inspection of Books and Records

The City has the right, upon not less than seventy-two (72) hours notice, at all
reasonable times, to inspect the books and records of the Developer pertaining to the Site as
pertinent to the purposes of this Agreement.

706. Plans and Data

Where the Developer does not proceed with the purchase and development of the
Site, and when this Agreement is terminated pursuant to Section 506.2 hereof for any other
reason, the Developer shall deliver to the City any and all plans and data concerning the Site, and
the City or any other person or entity designated by the City shall be free to use such plans and
data, including plans and data previously delivered to the City, for any reason whatsoever
without cost or liability therefore to the Developer or any other person.

707. Attorneys’ Fees

Should any action be brought arising out of this Agreement including, without
limitation, any action for declaratory or injunctive relief, the prevailing party shall be entitled to
reasonable attorneys’ fees and costs and expenses of investigation incurred, including those
incurred in appellate proceedings or in any action or participation in, or in connection with, any
case or proceeding under Chapter 7, 11 or 13 of the Bankruptcy Code or any successor statutes,
and any judgment or decree rendered in any such actions or proceedings shall include an award
thereof.

708. Reimbursement of City

Developer shall, within 15 days after written demand, reimburse the City for all
costs reasonably incurred by City (including the reasonable fees and expenses of attorneys,
accountants, appraisers and other consultants) in connection with City’s enforcement of any
documents in connection with the Housing Project or the City Loan and all related matters,
including, without limitation, the following: (a) City’s commencement of, appearance in, or
defense of any action or proceeding purporting to affect the rights or obligations of the parties to
any such document; and (b) all claims, demands, causes of action, liabilities, losses, and other
costs against which City is indemnified under such documents. Such reimbursement obligations
shall bear interest from the date occurring 15 days after City makes written demand to the
Developer at the rate of 12% per annum. Such reimbursement obligations shall survive
termination of this Agreement and issuance of the Certificate of Completion.

709. Project Sign

If Developer or any project entity places a sign on the Site during construction
stating the names of the Housing Project participants, it shall also name “City of Imperial” as a
participant in the Housing Project. The City’s name on the sign shall be in letters not less than
the size of letters used to name any of the other participants. The design, content and dimensions
of such sign shall be subject to the prior approval of City, which approval shall not be
unreasonably withheld or delayed.
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710. Cuunterpartls

This Agreement may be executed in counterparts, all of which, taken together,
shall be deemed to be one and the same document.

711. Prior Agreements; Amendments; Consents

This Agreement contains the entire agreement between City and Developer with
respect to the Site and the Housing Project, and all prior negotiations, understandings and
agreements are superseded by this Agreement. No modification or amendments of this
Agreement (including waivers of rights and conditions) shall be effective unless in writing and
signed hy the party against whom enforcement of such modification is sought, and then only in
the specific instance and for the specific purpose given.

712.  Governing Law

This Agreement shall be governed by, and construed and enforced in accordance
with, the laws of the State of California. Assuming proper service of process, Developer and
City waive any objection regarding personal or in rem jurisdiction and agree that venue shall be
proper in the County of Imperial California.

713.  Severability of Provisions

No provision of this Agreement that is held to be unenforceable or invalid shall
affect the remaining provisions, and to this end all provisions of this Agreement are herehy
declared to be severable.

714. Headings

Article and section headings are included in this Agreement for convenience of
reference only and shall not be used in construing this Agreement.

800. SPECIAL PROVISIONS
801. Intentionally Deleted.
802. Submission of Documents to the City for Approval

Whenever this Agreement requires the Developer to submit plans, drawings or
other documents to the City for approval, and there is no time specified herein for such approval,
the Developer may submit a letter requiring approval or rejection by the City within 30 days after
submission. Except where such approval is expressly reserved to the sole discretion of the
approving party, all approvals required hereunder by either party shall be reasonable and not
unreasonably withheld, conditioned or delayed.
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803. Amendments to this Agreement

The Developer and the City agree to mutually consider reasonable requests for
amendments to this Agreement that may be made by any of the parties hereto, lending
institutions, investors, or bond counsel or financial consultants to the City.

The City Manager shall have the authority to approve or grant, on behalf of the
City, any approval, consent or waiver required under this Agreement by the City to the extent
any such approval, consent or waiver does not constitute a material adverse change to the
Housing Project and is consistent with the intent and business terms set forth in this Agreement.

900. ENTIRE AGREEMENT

This Agreement is executed in four duplicate originals, each of which is deemed to be an
original. This Agreement comprises pages 1 through —-34, inclusive, and Attachment Nos. 1
through 13, attached hereto and incorporated herein by reference, all of which constitute the
entire understanding and agreement of the parties.

City:

CITY OF IMPERIAL, a public body,
corporate and politic

By:

Attest:
City Clerk

APPROVED AS TO FORM:

By:

DEVELOPER:
EAH INC.,, a California nonprofit corporation

By:

Matthew Steinle, Assistant Secretary
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ATTACHMENT NO. 1

MAP OF THE SITE

(attached)
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50061345.1



ATTACHMENT NO. 2

LEGAL DESCRIPTION OF THE SITE

(attached)
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ATTACHMENT NO. 3

SCHEDULE OF PERFORMANCE

ACTION DATE

Opening of Escrow. The City and Within 30 days after City purchases the
veloper shall open an w for convevance of the land

i 1 eloper. ion 2

Developer Inspeclions; Condition of the Site. By December 31, 2013
= I gV r shall leteits i igation of th
Site: its physical condition, the soils and toxic conditions
of the Site and all other matters that may affecl the

Developer's ability to develop the Site pursuant to this
Agreement. (Section 212)

Determination Letter from epartment of By March 31, 2014, or extended as
N Finance ar other documentalion that the City's necessary by the City if delayed by the
source of funds intended lo be used for the City Loan is Department of Finance
rmissible use under licable law.
Submission- Project Budget and Project Within 2 ues! he

5 Financing. The Developer shall submit to the City for Cily staff from time to time
review and approval a revised Project Budget and the
roposed Project Financing. (Section 304

Appli ns and Awards for T redit. The Initially, in one of th les in 201
3 Developer shall make application to the California Tax later than July 1, 2019); then—ifnecessary,
Credit Allocation Committee for 9% tax credits. in2020
Close_of Escrow. |he Escrow Agent shall Within 1 r award of tax credit
" close the escrow in accordance with Section 202, and reservation by TCAC, but in no event later
the City shall convey fitle to the Sile to the Developer, than December 31, 2020
and the Developer shall accept such conveyance.
(Section 203)
Submission - Certificates of Insurance. The Prior to Close of Escrow

; Developer shall furnish to the City duplicate originals or
appropriate certificates of bodily injury and property
m nsu licies. (Seclion 401.7

Commencement of Construction of Within 60 days after the Close of Escrow
i Developer's Improvements. The Developer shall
commence construction of the improvements lo be
constructed on the Site. (Section 401.6)
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ATTACHMENT NO. 4

SCOPE OF DEVELOPMENT

(attached)
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ATTACHMENT NO. §

FORM OF GRANT DEED

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Exempt from recording fee per
Gov. Code § 27383

(Space Above This Line for Recorder's Use Only)

Exempt from documentary transfer tax; conveyance for no consideration
(California Revenue & Taxation Code Section 11911).

GRANT DEED
For valuable consideration, the receipt of which is hereby acknowledged:

The CITY OF IMPERIAL, a public body, corporate and politic, (herein called
“Grantor” or “City”) hereby grants to EAH INC., a California nonprofit corporation (herein
called “Grantee”), the land (the “Site”) described in Exhibit A hereto.

1. The Grantee shall refrain from restricting the rental, sale or lease of the Site, or
any portion thereof or any dwelling constructed thereon, on any basis listed in subdivision (a) or
(d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section
12955.2 of the Government Code. All such deeds, leases or contracts shall contain or be subject
to substantially the following nondiscrimination or nonsegregation clauses.

All deeds, leases or contracts made relative to the Site, the improvements thereon or any
part thereof shall contain or be subject to substantially the following nondiscrimination clauses:

a. In deeds. “The grantee herein covenants by and for himself, his
heirs, executors, administrators and assigns, and all persons
claiming under or through them, that there shall be no
discrimination against or segregation of any person or group of
persons on account of any basis listed in subdivision (a) or (d) of
Section 12955 of the Government Code, as those bases are defined
in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the
Government Code, in the sale, lease, sublease, transfer, use,
occupancy, tenure or enjoyment of the land herein conveyed, nor
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shall the grantee himself, or any person claiming under or through
him, establish or permit any such practice or practices of
discrimination or segregation with reference to the selection,
location, number, use or occupancy of tenants, lessees, subtenants,
sublessees or vendees in the land herein conveyed. The foregoing
covenants shall run with the land.”

b. In leases. “The lessee herein covenants by and for himself, his
heirs, executors, administrators and assigns, and all persons
claiming under or through him, and this lease is made and accepted
upon and subject to the following conditions: That there shall be
no discrimination against or segregation of any person or group of
persons on account of any basis listed in subdivision (a) or (d) of
Section 12955 of the Government Code, as those bases are defined
in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the
Government Code, in the leasing, subleasing, transferring, use,
occupancy, tenure or enjoyment of the land herein leased, nor shall
the lessee himself, or any person claiming under or through him,
establish or permit any such practice or practices of discrimination
or segregation with reference to the selection, location, number,
use or occupancy of tenants, lessees, sublessees, subtenants or
vendees in the land herein leased.”

2]

In contracts. “There shall be no discrimination against or
segregation of any person or group of persons on account of any
basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
Section 12955, and Section 12955.2 of the Government Code, in
the sale, lease, sublease, transfer, use, occupancy, tenure or
enjoyment of the land, nor shall the transferec himsclf, or any
person claiming under or through him, establish or permit any such
practice or practices of discrimination or segregation with
reference to the selection, location, number, use or occupancy of
tenants, lessees, subtenants, sublessees or vendees of the land.”*

The provisions of this Paragraph 1. shall run with the land and shall be contained
in each subsequent grant deed conveying title to the Site to any subsequent owner.

2. No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Grant Deed shall defeat or render invalid or in any way impair the

lien or charge of any mortgage, deed of trust or other financing or security instrument permitted
by the DDA,

3. The covenants contained herein shall be binding for the benefit of the Grantor, its
successors and assigns, the City of Imperial and any successor in interest to the Site or any part
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thereof, and such covenants shall run in favor of the Grantor and such aforementioned parties for
the entire period during which such covenants shall be in force and effect, without regard to
whether the Grantor is or remains an owner of any land or interest therein to which such
covenants relate. The Grantor and such aforementioned parties, in the event of any breach of any
such covenants, shall have the right to exercise all of the rights and remedies and to maintain any
actions at law or suits in equity or other proper proceedings to enforce the curing of such breach.,
The covenants contained in this Grant Deed shall be for the benefit of and shall be enforceable
only by the Grantor, its successors and such aforementioned parties.

CITY OF IMPERIAL, a public body,
corporate and politic

By:
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State of California

County of

On before me, .
(here insert name and title of the officer)

personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the Statc of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)
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State of California

County of

On before me, .
(here insert name and title of the officer)

personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)
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EXHIBIT A TO GRANT DEED

DESCRIPTION OF SITE

(attached)
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ATTACHMENT NO. 6

FORM OF AFFORDABLE HOUSING COVENANT

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

This document is exempt from recording fees
pursuant to Government Code § 27383.

AFFORDABLE HOUSING COVENANT

For valuable consideration, the receipt of which is hereby acknowledged, EAH INC., a
California nonprofit corporation (“Developer™), and the CITY OF IMPERIAL (“City”) agree
as follows with reference to the following facts:

A. Developer owns that certain real property legally described on Exhibit A (the
“Site”).

B. City has entered into a Amended and Restated Disposition and Development
Agreement dated , between Developer and City (the “DDA”) pursuant to which the
City has conveyed the Site to the Developer, and the Developer shall construct on the Site a
senior residential complex consisting of 61-69 units of housing (including one Manager’s unit)
and related improvements, including approximately two thousand eneeight hundred
seventythirty-six (2.470836) square feet of commercial spaccfour—theusand—square—fee—of
commereialspace (the “Housing Project”). Under the DDA, the City has provided the
Developer with loans in the total amount not to exceed One Million Three Hundred Thousand
Dollars ($1,300,000) (the “City Loan™). Developer has executed a promissory note evidencing
the City Loan (the “City Note”), which is secured by a deed of trust recorded against the Site
(the “City Deed of Trust™).

C. Developer and City agree that the Site shall be subject to the conditions and
restrictions, and the rights of City under this Affordable Housing Covenant (the “Covenant™) as
specified below.

Now, therefore, the City and Developer hereby agree as follows:
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ARTICLE 1. RENT AND INCOME RESTRICTIONS

1.01. Rent and Income Restrictions. Developer agrees to make available, restrict

occupancy in sixty{60)thrity-three (33) of the Housing Units to Lower Income Households (the
“Affordable Units™).

For purposes hereof:

“Lowcr Income Houschold” mcans an annual gross income that does not exceed the
qualifying limits, adjusted for household size and other factors, for a " low-income family" as
defined under the United States Housing Act of 1937 as amended, and as determined from time
to time by HUD for the Imperial Metropolitan Statistical Area. If HUD should cease malking
such determination, "low income" shall be defined as equal to or less than 60% of Area Median
Income, or City in its reasonable discretion may designate another definition of "low income"
used by any other federal or state agency.

The Monthly Rent for the Affordable Units to be rented to Lower Income Households
hall not exceed the maximum rent allowable under the Tax Credit Rules for a tenant eaming
sixty percent (60%) of the Imperial County area median income for a household size appropriate
to the unit. For purposes of this Agreement, “Monthly Rent” means the total of monthly
payments for (a) use and occupancy of each Affordable Unit and land and facilities associated
therewith, (b) any separately charged fees or service charges assessed by the Developer which
are required of all tenants, other than security deposits, (c) a reasonable allowance for an
adequate level of service of utilities not included in (a) or (b) above, including garbage
collection, sewer, water, electricity, gas and other heating, cooking and refrigeration fuels, but
not including telephone service, and (d) possessory interest, taxes or other fees or charges
assessed for use of the land and facilities associated therewith by a public or private entity other
than Developer. In the event that all utility charges are paid by the landlord rather than the
tenant, no utility allowance shall be deducted from the rent.

ARTICLE 2. REPORTING REQUIREMENTS

201 Reporting Requirements. Annual reports and annual income certifications or re-
certifications must be submitted to the City in form and content approved by the City. The
reports, at a minimum, shall include:

) The number of persons per unit;
2 Tenant name;

3) Initial occupancy date;

(4)  Rent paid per month;

5) Gross income per year;

6) Percent of rent paid in relation to income; and
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)] Copies of those documents used by Developer to certify the tenant as an
Eligible Household.

The first annual report and annual income certification (the “Imitial Report”) shall be
submitted to the City within thirty (30) days after the date of the initial rental of all the
Affordable Units on the Site, or as otherwise agreed to by the City. Subsequent annual reports
and annual income certifications or re-certifications shall be submitted to the City on the
anniversary date of submittal of the Initial Report. The City may, from time to time during the
term of this Covenant, request additional or different information and Developer shall promptly
supply such information in the reports required hereunder. Developer shall maintain all
necessary books and records, including property, personal and financial records, in accordance
with requirements prescribed by the City with respect to all matters covered by this Covenant.
Developer, at such time and in such forms as the City may require, shall furnish to City
statements, records, reports, data and information pertaining to matters covered by this Covenant.
Upon request for examination by the City, Developer, at any time during normal business hours,
shall make available all of its records with respect to all matters covered by this Covenant.
Owner shall permit the City to audit, examine and make excerpts or transcripts from these
records.

ARTICLE 3. PROVISION OF SERVICES, MAINTENANCE AND MANAGEMENT
OF PROPERTY

3.01. Maintenance. During the term of this Covenant, Developer and all successors in
interest shall maintain, or cause to be maintained, the Site in a manner consistent with the
provisions set forth therefore in the Imperial Municipal Code, and shall keep the entire Site
reasonably free from any accumulation of debris or waste materials prior to and after
construction.

If, at any time, Developer fails to maintain the Site, and has either failed to commence to
cure such condition or to diligently prosecute to completion the condition or the condition is not
corrected after expiration of thirty (30) days from the date of written notice from the City to the
Developer, City may perform the necessary corrective maintenance, and Developer shall pay
such costs as are reasonably incurred for such maintenance. The City shall have the right to
place a lien on the Site should Developer not reimburse City for such costs within sixty (60) days
follow City’s written demand to Developer for reimbursement of such costs. Developer, on
behalf of itself, its heirs, successors and assigns, hereby grants to City and its officers, employees
and agents, an irrevocable license to enter upon the Site to perform such maintenance during
normal business hours after receipt of written notice from City as hereinabove described and
Developer’s failure to sure or remedy such failure within thirty (30) days of such notice. Any
such entry shall be made only after reasonable notice to Developer, and City shall indemnify and
hold Developer harmless from any claims or liabilities pertaining to any such entry by City.

3.02. Management and Management Plan. Developer shall maintain (i) a
comprehensive management plan for the housing project on the Site, including a fair housing

component; and (ii) a reputable and experienced property manager for management of the
housing project. The management plan, asset and property manager and property management
agreements must be approved by the City. Any changes in the property manager, asset manager
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ot modifications or amendments to the management plan or any management agreement shatl be
subject to review and approval by the City.

ARTICLE 4. NO TRANSFER

4.01. Prohihition. The identity and qualifications of Developer as an experienced and
successful Developer and operator of affordable rental housing developments are of particular
concern to the City. It is because of this identity and these qualifications that the City has
entered into this Covenant with the Developer. Excepl with respect to Permitted Transferees (as
defined below), no voluntary or involuntary successor in interest of the Developer shall acquire
any rights or powers under this Covenant by assignment or otherwise, nor shall Developer make
any total or partial salc, transfcr, conveyance, cncumbrance to sccurce financing, assignment or
lease of the whole or any part of the Housing Project without the prior written approval of the
City, which approval shall not be unreasonably withheld.

4.02. Permitted Transfers. Notwithstanding any other provision of this Covenant to the
contrary, City approval of an assignment or transfer of this Covenant, the City Loan, the City
Note, the City Deed of Trust, the DDA, or conveyance of the Site or any part thereof shall not be
required in connection with any of the following (the “Permitted Transfers”):

A. The lease or rental of Affordable Units to Eligible Households.

B. Assignment for financing purposes, and any foreclosure thereunder,
subject to such financing being considered and approved by the City as permitted by the DDA,

C. Transfer of the Housing Project to (a) an entity which has the Developer
or an affiliate as the general partner, managing member or controlling entity, or (b) an entity in
which Developer or an affiliate are a “controlling person” (as defined in Section 20(a) of the
Securities Exchange Act of 1934, as amended); all subject to and in accordance with the terms of
the DDA.

D. In the event of an assignment by Developer pursuant to subparagraph C.
not requiring the City’s prior approval, Developer nevertheless agrees that at least thirty (30)
days prior to such assignment or transfer it shall give written notice to City of such assignment or
transfer.

E. Any other transfer expressly permitted by the express terms of the DDA.

Changes in the control or management of Developer and any management
company shall be governed by Section 105.2 of the DDA and shall require City’s consent to the
extent described therein.

4.03. City Consideration of Requested Transfer. Any request for approval made
pursuant to this Section 4.03 shall be accompanied by and subject to (a) a description with the
proposed assignee or transferee’s operational experience and capability, and, net worth and
resources, (it being understood that those of the proposed assignee or transferee must be
comparable to those of the proposed transferor or assignor), and (c) the assignee or transferee
written assumption of the obligations of the Developer under this Agreement (contingent upon
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approval of the transfer by the City). The City (acting through its Executive Director) shall
approve or disapprove the request within forty-five (45) days of its receipt of the Developer’s
notice and all information and materials required herein. In no event, however, shall the City be
obligated to approve the assignment or transfer of the City Loan, City Note or City Deed of
Trust, except to an approved transferee or assignee of the Developer’s rights in and to the
Housing Project.

ARTICLE 5. NO DISCRIMINATION

5.01. No Discrimination. Developer covenants, by and for itself and any successors in
interest, that there shall be no discrimination against or segregation of any person or group of
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code,
in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Site, nor shall
Developer, itself or any person claiming under or through it, establish or permit any such
practice or practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, subleases or vendees in the Site.

ARTICLE 6. NONDISCRIMINATION AND NONSEGREGATION CLAUSES

All deeds, leases or contracts made relative to the Site, the improvements
thereon or any part thereof, shall contain or be subject to substantially the following
nondiscrimination and nonsegregation clauses:

1. In deeds: (a) “The grantee herein covenants, by and for himself or herself, his or
her heirs, executors, administrators, and assigns, and all persons claiming under or
through them, that there shall be no discrimination against or segregation of any
person or group of persons on any basis listed in subdivision (a) or (d) of Section
12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code, in the sale, lease, sublease,
transfer, use, occupancy, tenure or enjoyment of the land herein conveyed, nor
shall the grantee, himself or herself or any person claiming under or through him
or her, establish or permit any such practice or practices of discrimination or
segregation with reference to the selection, location, number, use or occupancy of
tenants, lessees, subtenants, subleases or vendees in the land herein conveyed.
The foregoing covenants shall run with the land.”

(b)  Notwithstanding paragraph (a), with respect to familial status, paragraph (a) shall
not be construed to apply to housing for older persons, as defined in Section
12955.9 of the Government Code. With respect to familial status, nothing in
paragraph (a) shall be construed to affect Section 51.2, 51.3, 51.4, 51.10, 51.11
and 799.5 of the Civil Code relating to housing for senior citizens. Subdivisions
(d) of Section 51 and Section 1360 of the Civil Code and subdivision (n), (0), and
(p) of Section 12955 of the Government Code shall apply to paragraph (a).
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ARTICLE 7.

In leases: “The lessee herein covenants, by and for himself or herself, his or her
heirs, executors, administrators and assigns, and all persons claiming under or
through him or her, and this lease is made and accepted upon and subject to the
following conditions:

(@ “That there shall be no discrimination against or segregation of any
person or group of persons on account of any basis listed in subdivision
(a) or (d) of Section 12955 of the Government Code, as those bases are
defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the Government
Code, in the leasing, subleasing, transferring, use, occupancy, tenure or
enjoyment of the land herein leased, nor shall the lessee, himself or
herself or any person claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation
with reference to the selection, location, number, use or occupancy of
tenants, lessees, subleases, subtenants or vendees in the land herein
leased.”

(b) Notwithstanding paragraph (a), with respect to familial status, paragraph
(a) shall not be construed to apply to housing for older persons, as
defined in Section 12955.9 of the Government Code. With respect to
familial status, nothing in paragraph (a) shall be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivisions (d) of Section 51 and
Section 1360 of the Civil Code and subdivision (n), (o), and (p) of
Section 12955 of the Government Code shall apply to paragraph (a).

In contracts: “There shall be no discrimination against or segregation of any
person or group of persons on any basis listed in subdivision (a) or (d) of Section
12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code, in the sale, lease, sublease,
transter, use, occupancy, tenure or enjoyment of the land, nor shall the transferee,
himself or herself or any person claiming under or through him or her, establish
or permit any such practice or practices of discrimination or segregation with
reference to the selection, location, number, use or occupancy of tenants, lessees,
subleases, subtenants or vendees in the land.”

NO IMPAIRMENT OF LIEN

No violation or breach of the covenants, conditions, restrictions, provisions or

limitation contained in this Covenant shall defeat or render invalid or in any way impair the lien
or charge of any mortgage, deed of trust or other financing or security instrument; provided,
however, that any successor of Developer to the Site shall be bound by such covenants,
conditions, restrictions, limitations and provisions, whether such successor’s title was acquired
by foreclosure, deed in lieu of foreclosure, trustee’s sale or otherwise.

50061345.1

Attachment No. 6
6 of9



ARTICLE 8. DURATION

The covenants contained in Article 1 of this Covenant shall be deemed to run with
the land for fifty-five (55) years following the completion of construction of the Housing Project.

ARTICLE 9. SUCCESSORS AND ASSIGNS

The covenants contained in the Covenant shall be binding for the benefit of the City and
its respective successors and assigns, third party beneficiaries, and any successor in interest to
the Site or any part thereof, and such covenants shall run in favor of the City and such
aforementioned parties for the entire period during which such covenants shall be in force and
effect, without regard as to whether the City is or remains an owner of any land or interest
therein to which such covenants relate. The City, and such aforementioned parties, in the event
of any breach of any such covenants, shall have the right to exercise all of the rights and
remedies, and to maintain any actions at law or suits in equity or other proper proceedings to
enforce the curing of such breach. The covenants contained in the Covenant shall be for the
benefit of and shall be enforceable only by the City, and its respective successors and assigns,
third party beneficiaries, and such aforementioned parties.

ARTICLE 10.  SUBORDINATION

Upon written request by Developer, City shall agree that the terms and conditions
of this Covenant shall be subject to and subordinate to a regulatory agreement and deed of trust
for Developer’s Tax Credit Financing, and regulatory agreements and deeds of trust for other
financing obtaining by the Developer pursuant to the DDA, through a lender acceptable to the
City (the “Lender”) and upon terms and conditions reasonably approved by the City, for Tax
Credit Financing, or any other construction or permanent financing obtained by Developer, to be
secured by a deed of trust against the Site; provided the total aggregate amount of permanent
loan financing secured by Developer, together with the City Note provided for under the DDA,
shall not exceed the estimated value of the Housing Project upon completion; and provided,
further, that in any requested subordination agreement, the senior Lender must agree to the
following conditions: (i) the Lender shall give to City copies of any notices of default issued by
Lender to Developer; (ii) City shall have the right to cure any default by Developer within forty-
five (45) days after it receives a notice of default; (iii) City shall have the right to foreclose its
Deed of Trust without Lender accelerating its debt, provided City has cured or is attempting to
cure any defaults under the deed of trust; and (iv) City shall, with the written consent of Lender,
which consent shall not be unreasonably withheld, have the right to transfer the Housing Project
to another nonprofit corporation, or to a limited partnership whose general partner is a nonprofit
corporation, who shall own and operate the Housing Project as an affordable rental housing
project.

[Signatures to appear on the following page.]
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IN WITNESS WHEREOF, City and Developer have caused this Covenant to be executed
on their behalf by their respective officers thereunto duly authorized.

Dated for reference purposes only as of ,20
GSCity”
CITY OF IMPERIAL, a public body, corporate and
politic
By:
APPROVED AS TO FORM:
“DEVELOPER”

EAH INC,, a California nonprofit corporation

By:

Matthew Steinle, Assistant Secretary
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ACKNOWLEDGMENTS

State of California

County of

On before me, \
(here insert name and title of the officer)

personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
(Seal)
ACKNOWLEDGMENTS

State of California
County of
On before me, y

(here insert name and title of the officer)
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)
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EXHIBIT A

DESCRIPTION OF SITE

(attached)
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ATTACHMENT NO. 7

Developer Acquisition Escrow Assignment Agreement

ASSIGNMENT AND ASSUMPTION OF
PURCHASE AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF REAL PROPERTY PURCHASE
AGREEMENT (the "Assignment Agreement") is made as of _ , 2009, by and
between (the "Assignor") and the
(the "Assignee"), with reference to the following:

RECITALS

A. WHEREAS, on , Assignor, as purchaser, and
, as seller (the "Seller"), entered into that certain Standard Offer,
Agreement, and Escrow Instructions for Purchase of Real Estate (the "Purchase Agreement") for
the purchase of certain property described therein located in the City of Imperial, County of
Imperial, State of California more particularly described on attached Exhibit "A," incorporated in
this Assignment Agreement (the "Property");

B. WHEREAS a copy of the Purchase Agreement is attached hereto as Exhibit "B;"

C. WHEREAS, in order to conduct the sale of the Property pursuant to the Purchase
Agreement, Assignor and Seller have opened Escrow No. (the "Escrow") at
(the "Escrow Holder");

D. WHEREAS Assignor and Seller have executed those certain Escrow Instructions
attached hereto as Exhibit "C" (the "Escrow Instructions");

E. WHEREAS, in connection with the Purchase Agreement and Escrow
Instructions, Assignor has deposited the sum of $ in Escrow (the "Deposit");

F. WHEREAS Assignor desires to assign to Assignee and Assignee is willing, on
certain conditions, to assume all rights and obligations of Assignee under the Purchase
Agreement and Escrow Instructions.

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of
which are acknowledged, the parties agree as follows:

L. Assignment and Assumption. Assignor hereby assigns to Assignee all of
Assignor's right, title and interest under the Purchase Agreement and Escrow Instructions,
including, without limitation, all right, title and interest in and to the Deposit (the "Assignment").
Assignee assumes and agrees to perform and observe all of the obligations and covenants of
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Assignor in the Purchase Agreement and Escrow Instructions to be performed on or after the
date hereof.

2. Reimbursement of Deposil. As of the date hereof, Assignee shall reimburse to
Assignor, in immediately available funds, a sum equal to the Deposit.

3. Representations and Warranties. Assignor represents and warrants to Assignee as
follows:

The Purchase Agreement attached hereto is a true and complete
copy of the Purchase Agreement and the Purchase Agreement has not been otherwise amended,
modified or supplemented in any respect except as set forth in the Escrow Instructions. The
Purchase Agreement (as supplemented and amended by the Escrow Instructions) represents the
entire agreement between Assignor and Seller with respect to the Property.

The Escrow Instructions are a true and complete set of Escrow
Instructions as of the date hereof.

Assignor is the holder of the entire buyer's interest under the
Purchase Agreement. Assignor has not assigned, hypothecated or otherwise transferred all or
any portion of its interest in the Purchase Agreement.

4. Successors and Assigns. This Assignment Agreement shall be binding upon and
shall inure to the benefit of Assignor and Assignce and their respective successors and assigns.

5. Governing Law. This Assignment Agreement shall be governed and construed in
accordance with California Law.

[Signatures on following page.]
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IN WITNESS WHEREOF, the parties have executed this Assignment Agreement as of
the date first set forth above.

"Assignor”

By:

Name:

Title:

1]

"Assignee’

By:

Name:

Title:
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ATTACHMENT NO. 8

FORM OF PRE-CONSTRUCTION NOTE

PROMISSORY NOTE
(Pre-Constriction)

Not to Exceed ,2013
$500,000.00 Imperial, California

FOR VALUE RECEIVED, EAH INC., a California nonprofit public benefit corporation

(the “Maker” or “Developer™), having an address of 22 Pelican Way, San Rafael, CA 949012169

E-Franeiseo-San-Rafaelk-CA, promises to pay the CITY OF IMPERIAL, or order (“Holder” or

“City™), the principal sum of FIVE HUNDRED THOUSAND AND NO/100 DOLILARS

(8500,000.00), or so much of said amount which may be advanced from time to time pursuant to

Section 301 that certain Amended and Restated Disposition and Development Agreement dated

between Developer and City (the “DDA™), with no interest until Developer’s

acquisition of the Site under the DDA. All capitalized terms not defined in this Note shall have
the meaning set forth in the DDA.

L. This is a promissory note for the repayment to Holder of funds advanced to or on
behalf of Maker under the DDA, to pay certain predevelopment costs incurred in connection
with the development of the Housing Project.

2. Pursuant to the DDA, upon close of escrow for conveyance of the Site to the
Developer, the Pre-Construction evidenced by this Note will be “rolled over” and shall constitute
a portion of the entire City Loan being provided to the Devceloper undcer the DDA, and this Note
shall thereupon be cancelled. If for any reason the Site is not conveyed to the Developer in
accordance with the DDA, for any reason other than an uncured default of the City under the
DDA or a termination under Section 606.1 of the DDA, the entire outstanding principal balance
and all interest accrued hereunder shall be due and payable. Maker may prepay this Note, in full
or in part, at any time without penalty or premium.

3. Payment shall be made in lawful money of the United States to Holder, at 420
South Imperial Avenue, Imperial, CA 92251. The place of payment may be changed from time
to time as the Holder may from time to time designate in writing.

Upon the occurrence of any Event of Default by Developer under the DDA
(meaning a default that has not been cured within any applicable cure period expressly provided
in the DDA), at the option of the Holder hereof and without notice, the entire unpaid principal
and interest owing on this Note shall become immediately due and payable. This option may be
exercised at any time following any such event, and the acceptance of any payments shall not
conslilule @ waiver of Holder's option. Holder's failure to exercise such option shall not
constitute a waiver of such option with respect to any subsequent event. Holder’s failure in the
exercise of any other right or remedy hereunder or under any agreement which secures the
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indebtedness or is related thereto shall not affect any right or remedy and no single or partial
exercise of any such right or remedy shall preclude any further exercise thereof.

4. At all times when Maker is in default hereunder by reason of Maker’s failure to
pay principal due under this Note or any amounts due under any loan documents securing this
Note, the interest rate on the sums as to which Maker is in default (including principal, if Holder
has elected to declare it immediately due and payable), shall be the lower of (i) the highest rate
then allowed by law or (ii) two percent (2%) over the prime interest rate announced by Wells
Fargo Bank, N.A., as of the date of the default.

5. Maker and any endorsers hereof and all others who may become liable for all or
any part of this obligation, severally waive presentment for payment, demand and protest and
notice of protest, and of dishonor and nonpayment of this Note, and expressly consent to any
extension of the time of payment hereof or of any installment hereof, to the release of any party
liable for this obligation, and any such extension or release may be made without notice to any of
said parties and without any way affecting or discharging this liability.

6. Maker agrees to pay immediately upon demand all costs and expenses of Holder
including reasonable attorneys’ fees, (i) if after default this Note be placed in the hands of an
attorney or attorneys for collection, or (ii) if after a default hereunder or under the DDA, Holder
finds it necessary or desirable to secure the services or advice of one or more attorneys with
regard to collection of this Note against Maker, any guarantor or any other party liable therefore
or to the protection of its rights under this Note, the DDA or other loan document.

7. Any notices provided for in this Note shall be given by mailing such notice by
certified mail, return receipt requested at the address stated in this Note or at such address as
either party may designate by written notice.

8. This Note shall be binding upon Maker, its successors and assigns.

9. This Note shall be construed in accordance with and be governed by the laws of
the State of California.

10.  Ifany provision of this Note shall be invalid, illegal or unenforceable, the validity,
legality and enforceability of the remaining provisions hereof shall not in any way be affected or
impaired thereby.

11. Except for misrepresentation, waste and willful misconduct, the obligation to repay
this Note is a nonrecourse obligation of the Borrower.
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EAH INC,, a California nonprofit public benefit
corporation

By:

Matthew Steinle, Assistant Secretary
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ATTACHMENT NO. 9

FORM OF CITY NOTE

,201
$1,300,000 Imperial, California

FOR VALUE RECEIVED, EAH INC.,, a California nonprofit corporation (the “Maker”),
having an address of 22 Pelican Way. San Rafael, CA 949012169-EFrancisee-Blvd—Suite-B;
SanRafael-CA—94901, promises to pay the CITY OF IMPERIAL, or order (“Holder”), the
initial principal sum of ONE MILLION THREE HUNDRED THOUSAND ($1,300,000.00),
or so much of said amount which may be advanced from time to time, with simple interest at the
rate of Three Percent (3%) per annum. As of the date of this Note, the outstanding principal
balance hereof is $ . The remaining $ will be disbursed by the City from
time to time in accordance with the terms of Section 301 of the DDA (as defined below) for costs
of constructing the Housing Project.

1. This Note is made pursuant to Section 301 of that Amended and Restated
Disposition and Development Agreement dated as of (the “DDA”) between
Maker and Holder. All capitalized terms not otherwise defined herein shall have the meaning set
forth in the DDA.

Pursuant to the DDA, Maker has acquired that certain real property defined in the
DDA as the “Site”, and will construct on the Site a senior residential housing project consisting
of 619 residential units (the “Units™), ene-of-whieh-shal-be-a-manager’sunits-and-therest-of
which-33 of which shall be rented to qualified low income persons and families (the “Housing
Project™), as described in the DDA and the Affordable Housing Covenant dated concurrently
herewith between Developer and City.

2. Payment of this Note is secured by a deed of trust, assignment of rents, security
agreement and fixture filing (the “Deed of Trust”) from Maker to Holder upon the Site.

3. Payments of interest and principal shall be made to Holder from Fifty Percent
(50%) of “Surplus Cash” which is hereinafter defined. To the extent there is Surplus Cash
available from the Housing Project, Maker shall pay to Holder, on an annual basis, payments all
such Surplus Cash (as defined below). The first payment under this Note shall be due on the first
May 1 after the earlier of (i) of six (6) months afier the issuance of a certificate of occupancy for
any portion of the Housing Project or (ii) closing of permanent financing for the Project as
determined in good faith by Holder. Each subsequent payment shall be due on May 1 of each
calendar year thereafter.

Any unpaid principal amount owing from year to year shall continue to accrue interest.
All payments made hereunder shall be credited first to any accrued but unpaid interest, then to
current interest due and owing and lastly to principal. Interest not paid current shall accrue and
shall not be compounded.
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Notwithstanding the foregoing, the entire outstanding balance of principal and interest

owing under this Note shall be due and payable on the date that is fifty-five (55) years from the
date hereof.

4. “Surplus Cash” for purposes of this Note shall mean the sum of money computed

on a 12 month basis based on the Maker’s fiscal year as follows:

500613451

(@) All rents, revenues, consideration or income (of any form) derived
by Maker in connection with or relating to the ownership or operalion ol the Housing
Project, including any Excess Refinancing Proceeds (hereinafter defined) derived from
any refinancing of the Housing Project but excluding initial loan proceeds, insurance
proceeds and partner capital contributions and also excluding all of the following: (i) all
customary and reasonable costs and expenses in connection with the operation and
maintenance of the Housing Project; (ii) a reasonable, fair market property management
fee, as approved by Holder; (iii) principal and interest paid by Maker on account of any
loan(s) or other obligations approved by Holder; (iv) amounts (previously approved by
Holder) expended to restore the Housing Project after a casualty loss or condemnation;
(v) reasonable and customary cost for accounting and auditing the books and records of
the Housing Project; (vi) an administrative or asset management fee charged by a tax
credit investment partner (“Investor Asset Management Fee”) not to exceed $7,000
adjusted annually by up to 3%; (vii) any deferred developer fee (where such deferred
developer fee was previously approved by Holder); (viii) a management fee (“Partnership
Management Fee”) not to exceed the lesser of (i) $25,000 (which amount may be
adjusted annually by three percent (3%), beginning on the [irst anniversary date of this
Note and continuing for each year thereafter) or (ii) a fair market partnership
management fee, such Partnership Management Fee is paid to the general partner for
performing its general partnership duties, including but not limited to reviewing the
monthly operating budget; overseeing the performance of the property manager;
meetings, coordination and conflict resolution with the adjacent property owner; review
and approval of the annual operating budget; prepare, review and approval of annual
partnership reports; revicw and approval of tax returns; coordination with the investor
limited partner; and resolution of miscellaneous issues normally associatcd with thce
ownership and operation of senior housing; (ix) reasonable salary and benefit costs
(reasonably approved by Holder) to match the part-time social services staff position
accounted for in the annual operating budget, in order to provide a staff position to serve
the residents and tenants of the Housing Project; and (x) amounts (previously approved
by Holder) reserved by Maker as an operating contingency reserve account and a
replacement reserve account (and deposited in an account approved by Holder) and other
reserves required under the Tax Credit Financing (as defined in the DDA) or other senior
financing secured for the Housing Project.

(b) As used herein, the term “Excess Refinancing Proceeds” shall
mean refinancing proceeds [ess (a) the amount of the repayment of the refinanced debt,
(b) all reasonable out-of-pocket costs and expenses paid by Borrower to third parties in
obtaining such refinancing, (c) all costs and expenses paid by Borrower for all capital
improvements to the completed Housing Project completed by Borrower in accordance
with the terms of the loan documents or consented to in writing by City for which
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Borrower’s funds and not loan or grant funds are used (and for purposes of this clause
(c), such costs may include, without limitation, reasonable architects’ and engineers’ fees
and other reasonable “soft” costs relating to the making of such permitted capital
improvements), (d) the amount by which the Borrower’s increases its reserves for the
Project as a condition imposed by the refinancing lender, its investors, or otherwise as
deemed prudent by Borrower to insure the long term feasibility of the Project, and (¢) any
amount paid to the limited partner in borrower for any repurchase or redemption of such
partner’s limited partnership interest in Borrower completed by Borrower in accordance
with the terms of the Borrower’s partnership agreement approved in writing by City, or
otherwise expressly consented to in writing by City, and in either case based on a
reasonable and customary fair market value calculation for such limited partnership
interest.

(©) Notwithstanding the generality of the foregoing, the following
items are not expenses or deductible in computing Surplus Cash:

1) Except as may be expressly described in clause (a) above,
payment of any rents, revenues or income to Maker or any affiliate of Maker;

(ii) Income taxes imposed upon Maker’s income;

(iii)  Payment of interest on any indebtedness of Maker to any
affiliate of Maker (individual or entity) or to any other third-party lender or partner not
otherwise approved in writing by Holder; and

(iv)  Depreciation, cost recovery, amortization and similar items
which do not involve the expenditure of cash.

S. Maker shall deliver annual balance sheets showing all revenues and expenses of
the Housing Project. An audited financial statement shall be delivered within ninety (90) days of
the end of each calendar year along with payment of fifty percent (50%) of Surplus Cash.
Holder shall have the right to inspect and audit Maker’s books and records concerning the
calculation of Surplus Cash within thirty (30) days from receipt of Maker’s statement. Failure to
timely object shall be deemed acceptance. If Holder does object, Holder shall specify the
reasons for disapproval. Maker shall have thirty (30) days to reconcile any disapproved item, If
Maker and Holder cannot agree on the amount of the Surplus Cash, an independent auditor
mutually selected by Maker and Holder shall resolve any disputed items. The cost of the auditor
shall be shared equally by Maker and Holder.

6. Maker shall prepare and submit to Holder a proposed annual operating budget for
the management and operation of the Project for the following calendar year by no later than
November 1 of each year until this Note is paid in full. The proposed budget shall include a line
item showing the projected Surplus Cash from the Project for the year. Holder will review the
proposed budget and, if acceptable, approve it, which approval shall not be unreasonably
withheld. If the budget is not acceptable, Holder shall specify the reasons for disapproval. The
intent of this paragraph is to provide Holder an opportunity to disapprove any unreasonable
expenses which would diminish the Surplus Cash from the Project. Once approved, any changes
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to the budget relating to discretionary items which exceed ten percent (10%) of the total budget
shall require Holder’s prior written consent, which consent shall not be unreasonably withheld.

7. Notwithstanding anything to the contrary provided herein, in the event that the
Project is in material default under the terms of the Affordable Housing Covenant or the Tax
Credit Financing provisions such that the affordability restrictions are no longer in effect, or if
there shall have been an event of default under this Note or the Deed of Trust securing this Note,
all of the foregoing subject to applicable cure periods, then the entire unpaid principal of this
Note and accrued interest thereon shall be immediately due and payable.

8. Payment shall be made in lawful money of the United States to Holder, at 420
South Imperial Avenue, Imperial, CA 92251. The place of payment may be changed from time
to time as the Holder may from time to time designate in writing.

9. Maker hereby covenants and agrees that it shall maintain, or cause to be
maintained, the Site in a manner consistent with the provisions set forth therefore in the Imperial
Municipal Code, and shall keep the entire Site reasonably free from any accumulation of debris
or waste materials prior to and after construction.

If, at any time, Maker fails to maintain the Site, and has either failed to commence
to cure such condition or to diligently prosecute to completion the condition or the condition is
not corrected after expiration ot thirty (30) days from the date of written notice from Holder to
Maker, Holder may perform the necessary corrective maintenance, and Maker shall pay such
costs as are reasonably incurred for such maintenance. The Holder shall have the right to place a
lien on the property should Maker not reimburse Holder for such costs within sixty (60) days
following Holder’s written demand to Maker for reimbursement of such costs. Maker, on behalf
of itself its heirs, successors and assigns, hereby grants to Holder and its officers, employees and
agents, an irrevocable license to cnter upon the Site to perform such maintenance during normal
business hours after receipt of written notice from Holder as hereinabove described and Maker’s
failure to cure or remedy such failure within thirty (30} days of such notice. Any such entry shall
be made only after reasonable notice to Maker, and Holder shall indemnify and hold Maker
harmless from any claims or liabilities pertaining to any such entry by Holder.

Failure by Maker to maintain the Site in the condition provided in this Section 9
may, in Holder’s reasonable discretion, constitute a default under this Note and the related Deed
of Trust.

The foregoing covenants shall remain in effect for the Site for a period of fifty-
five (55) years from the date of completion of the Housing Project, or until all amounts due
Holder hereunder are paid in full.

10. A default by Maker under the DDA not cured within any applicable cure period
under the DDA, and a failure to pay any sum due hereunder within ten (10) business days after it
is due shall constitute an event of default under this Note.

If written request is made by Maker’s limited partner, Holder shall also deliver a
copy of default notice to such limited partner. Any partner of Maker shall have the right to cure
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any default within the applicable cure periods set forth hereinabove, whether in its own capacity
or on behalf of Maker, and Holder shall accept such cure as if tendered by Maker. However,
failure by Holder to deliver such notice to Maker’s limited partner shall not be a default under
this Note or the DDA.

Upon the occurrence of any event of default, or at any time thereafter, at the
option of the Holder hereof and without notice, the entire unpaid principal and interest owing on
this Note shall become immediately due and payable. This option may be exercised at any time
following any such event, and the acceptance of one or more installments thereafter shall not
constitute a waiver of Holder’s option. Holder’s failure to exercise such option shall not
constitute a waiver of such option with respect to any subsequent event. Holder’s failure in the
exercise of any other right or remedy hereunder or under any agreement which secures the
indebtedness or is related thereto shall not affect any right or remedy and no single or partial
exercise of any such right or remedy shall preclude any further exercise thereof.

I1. At all times when Maker is in default hereunder by reason of Maker’s failure to
pay principal due under this Note or any amounts due under any loan documents securing this
Note, the interest rate on the sums as to which Maker is in default (including principal, if Holder
has elected to declare it immediately due and payable), shall be the lower of (i) the highest rate
then allowed by law or (ii) two percent (2%) over the prime interest rate announced by Wells
Fargo Bank, N.A., as of the date of the default.

12.  Maker and any endorsers hereof and all others who may become liable for all or
any part of this obligation, severally waive presentment for payment, demand and protest and
notice of protest, and of dishonor and nonpayment of this Note, and expressly consent to any
extension of the time of payment hereof or of any installment hereof, to the release of any party
liable for this obligation, and any such extension or release may be made without notice to any of
said parties and without any way affecting or discharging this liability.

13.  Maker agrees to pay immediately upon demand all costs and expenses of Holder
including reasonable attorneys’ fees, (i) if after default this Note be placed in the hands of an
attorney or attorneys for collection, (ii) if after a default hereunder or under the Deed of Trust,
the DDA or under any loan document referred to herein Holder finds it necessary or desirable to
secure the services or advice of one or more attorneys with regard to collection of this Note
against Maker, any guarantor or any other party liable therefor or to the protection of its rights
under this Note, the Deed of Trust, the DDA or other loan document, or (iii) if Holder seeks to
have the Site abandoned by or reclaimed from any estate in bankruptcy, or attempts to have any
stay or injunction prohibiting the enforcement or collection of the Note or prohibiting the
enforcement of the Deed of Trust or any other agreement evidencing or securing this Note lifted
by any bankruptcy or other court.

14. If Holder shall be made a party to or shall reasonably intervene in any action or
proceeding, whether in court or before any governmental agency, affecting the property or the
title thereto or the interest of the Holder under the Deed of Trust, including, without limitation,
any form of condemnation or eminent domain proceeding, Holder shall be reimbursed by maker
immediately upon demand for all costs, charges and attorneys’ fees incurred by Holder in any
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such case, and the same shall be secured by the Deed of Trust as a further charge and lien upon
the Site.

15.  Any nolices provided for in this Note shall be given by mailing such notice by
certified mail, return receipt requested at the address stated in this Note or at such address as
either party may designate by written notice.

16.  This Note shall be binding upon Maker, its successors and assigns.

17.  This Note shall be construed in accordance with and be governed by the laws of
the State of California.

18.  Ifany provision of this Note shall be invalid, illegal or unenforceable, the validity,
legality and enforceability of the remaining provisions hereof shall not in any way be affected or
impaired thereby.

19.  Except for misrepresentation, waste and willful misconduct, the obligation to
repay this Note is a nonrecourse obligation of the Borrower.

20.  Except for any misrepresentation or willful misconduct by Maker, and except as
otherwise provided in the Deed of Trust, this Note is nonrecourse and neither Maker nor any
member, officer, partner or employee of Maker shall have any personal liability for repayment of
the sums evidenced hereby, and the Holder must resort only to the Housing Project for
repayment should the Maker fail to rcpay the sums cvidenced hereby.

MAKER:
EAH INC,, a California nonprofit corporation
By:

Print Name:
Title:
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ATTACHMENT NO. 10

FORM OF CITY LOAN DEED OF TRUST

RECORDING REQUESTED BY:
AND WHEN RECORDED MAIL TO:

No fee required for recording pursuant to
Government Code § 27383

Space Above This Line For Recorder’s Use

DEED OF TRUST, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

(CITY LOAN)

This Deed of Trust, together with the Addendum to Deed of Trust, attached hereto a
Exhibit B and made a part hereof, is made as of , by EAH INC,, a
California nonprofit corporation, whose address is 22 Pelican Way, San Rafael, CA 949012169
E—Franeisco-BlvdSuite B—SaenRafael,-CA-9490+ (“Trustor™), . whose
address is _ , CA (“Trustee™), and the CITY OF IMPERIAL, whose
address is 156 South Broadway, Suite 230, Imperial, CA 95380 (“Beneficiary”).

Trustor irrevocably grants, conveys, transfers and assigns to Trustee in trust, with power
of sale and right of entry and possession, all of Trustor’s estate, right, title and interest in, to and
under the following property (collectively, the “Property”): (a) the real property in Imperial
County, California, described on Exhibit A attached hereto and incorporated herein by this
reference, together with all existing and future easements and rights affording access to it (the
“Land”), (b) together with all buildings, structures and improvements now existing or hereafter
constructed thereon (the “Improvements”), (c) together with all articles of personal property
now or hereafter attached to, placed upon for an indefinite term, or used in connection with the
Land and/or Improvements, together with all goods and other property that are, or at any time
become, so related to the Property that an interest in them arises under real estate law, or they are
otherwise adjudged to be a “fixture” under applicable law (each a “Fixture,” collectively
“Fixtures”), (d) together with all other property and interests of any kind or character which may
be reasonably necessary or desirable to promote the present and future beneficial use and
enjoyment of such real property and improvements.

1. Secured Obligations. Trustor makes the grant, conveyance, transfer and assignment
herein for the purpose of securing the following obligations (the “Secured Obligations™): (a)
payment of the sum of $1,300,000.00 with interest thercon according to the terms of a
promissory note (the “Note”) of even date herewith, executed by Trustor in favor of Beneficiary
or order and any extension or renewals thereof; (b) payment of such further sums as the then
record owner of the Property may borrow from Beneficiary, when evidenced by a promissory
note or notes reciting that they are secured by this Deed of Trust; (c) the obligations of Trustor
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under that certain Affordable Housing Covenant executed by Trustor in favor of Beneficiary; and
(d) performance by Trustor of the terms of this Deed of Trust.

2. Maintenance and Repair. Truslor shall (a) keep the Property in good condition and
repair and not remove or demolish any building; (b) complete or restore promptly and in good
and workmanlike manner any building which may be constructed, damaged or destroyed; (c) pay
when due all claims for labor performed and materials furnished (or removed them from title by
bonding while contesting them); (d) comply with all laws affecting the Property or requiring any
alleralions or improvements to be made; (e) not commit or permit waste; and (f) cultivate,
irrigate, fertilize, fumigate, prune and do all other acts which from the character or use of the
Property may be reasonably necessary.

3. Insurance. Trustor shall maintain the insurance required by Section 401.6 of that certain
Amended and Restated Disposition and Development Agreement dated
between Trustor and Beneficiary.

4. Defense of Security. Trustor shall appear in and defend any action or proceeding
purporting to affect the security or the rights or powers of Beneficiary or Trustee. Trustor shall
pay all costs and expenses, including costs of evidence of title and attorneys’ fees, in any such
action or proceeding in which Trustee or Beneficiary may appear, and in any suit brought by
Beneficiary to foreclose this Deed of Trust.

5. Payment of Taxes and Liens. Trustor shall pay (a) at least 10 days before delinquency,
all taxes and assessments affecting the Property, including water stock assessments; (b) when
due, all encumbrances, charges and liens, with interest, on the Property, which are or appear to
be prior or superior to this Deed of Trust; and (c) upon demand all costs, fees and expenses of
this Deed of Trust. If Trustor fails to make any payment or to do any act provided for in this
Deed of Trust, then Beneficiary or Trustee may, without obligation to do so, and with or without
notice to or demand upon Trustor, and without releasing Trustor from any obligation under this
Deed of Trust: (a) make or do the same in such manner and to such extent as either may deem
necessary to protect the security, Beneficiary or Trustee being authorized to enter upon the
Property for such purposes; (b) appear in or commence any action or proceeding purporting to
allecl the security, or the rights or powers of Beneficiary or Trustee; (c) pay, purchase, contest or
settle any encumbrance, charge or lien which in the judgment of either appears to be senior to
this Deed of Trust; and (d) in exercising any such powers, pay allowablc cxpenscs, including
attorneys’ fees.

6. Reimbursement of Costs. Trustor shall pay upon demand all sums expended by
Beneficiary or Trustee provided for in this Deed of Trust or allowed by law, with interest from
date of expenditure at the maximum rate provided in the Note.

7. No Waiver. By accepting payment of any sum after its due date, Beneficiary does not
waive its right either to require prompt payment when due of all other sums or declare a default
for failure to pay.

8. Reconveyance. That upon written request of Beneficiary stating that all sums secured
hereby have been paid, and upon surrender of this Deed of Trust and said note or notes to
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Trustee for cancellation and retention or other disposition as Trustee in its sole discretion may
choose and upon payment of its fees, Trustee shall reconvey, without warranty, the property then
held hereunder. The recitals of such reconveyance of any matters or facts shall be conclusive
proof of the truthfulness thereof. The grantee in such reconveyance may be described as “the
person or persons legally entitled thereto.”

9. Assignment of Rents. Trustor hereby absolutely and unconditionally assigns to
Beneficiary all of the rents, issues, profits, royalties, revenues, income and other benefits
(collectively, the “Rents”) derived from the Property, whether now due, past due or to become
due, and hereby gives to and confers upon Beneficiary, either directly or through a receiver, the
right, power and authority, but not the obligation, to collect the Rents, and to sue, either in the
name of Trustor or Beneficiary, for all such Rents and to apply the same to the indebtedness
secured hereby in such order as Beneficiary may determine in its sole discretion. This
assignment of Rents is intended to create and shall be construed to create an absolute assignment
to Beneficiary of all of Trustor’s right, title and interest in the Rents, the foregoing, so long as no
default exists by Trustor in the payment of any indebtedness secured hereby, or in any other
covenant contained herein, or in said note or notes or in any other document evidencing or
securing such indebtedness, Trustor shall have the right to collect all Rents from the Property and
to retain, use and enjoy the same. Upon the occurrence of such a default, without the necessity of
demand or other notice to Trustor or any other act to enforce Beneficiary’s interest pursuant to
this assignment, Trustor shall have no interest whatsoever in the Rents that are received by
Trustor after a default, and all such Rents shall be received and held by Trustor in constructive
trust for Beneficiary and delivered promptly to Beneficiary, or to a court appointed receiver for
the Property, without the necessity for further notice to, or demand upon, Trustor. Upon the
occurrence of such a default and at any time thereafter during the continuance thereof,
Beneficiary may, at its option, send any tenant of the Property a notice to the effect that: (a) a
default has occurred; (b) Beneficiary has elected to exercise its rights under this assignment; and
(c) such tenant is thereby directed to thereafter make all payments of Rents to or for the benefit
of Beneficiary or as Beneficiary shall direct. Any such tenant shall be entitled to rely upon any
notice from Beneficiary and shall be protected with respect to any payment of Rents made
pursuant to such notice, irrespective of whether a dispute exists between Trustor and Beneficiary
with respect to the existence of a default or the rights of Beneficiary hereunder. Any such tenant
shall not be required to investigate or determine the validity or accuracy of such notice or the
validity or enforceability of this assignment. Trustor hereby agrees to indemnify, defend and
hold any such tenant harmless from and against any and all losses, claims, damages or liabilities
arising from or related to any payment of Rents by such tenant made in reliance on and pursuant
to such notice.

10.  Default and Foreclosure. Upon default by Trustor in payment or performance of any
Secured Obligation, subject to any applicable cure period, Beneficiary may declare all sums
secured immediately due and payable by delivery to Trustee of a declaration of default and
demand for sale and of a notice of default and of a notice of sale, which notice Trustee shall
cause to be filed for record. Beneficiary also shall deposit with Trustee this Deed of Trust, said
note or notes and all documents evidencing expenditures secured by this Deed of Trust. Upon
default of any obligation secured by this Deed of Trust and acceleration of all sums due,
Beneficiary may instruct Trustee to proceed with a sale of the Property under the power of sale
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granted in this Deed of Trust, noticed and held in accordance with California Civil Code Sections
2924, et seq., as such statutes may be amended from time to time. Trustor waives all rights it
may have to require marshaling of assets or to require sales of assets in any particular order,
including any rights under California Civil Code Sections 2899 and 3455.

1. Substitution of Trustee. Beneficiary, or any successor in ownership of any indebtedness
secured hereby, may from time to time, by instrument in writing, substitute a successor or
successors to any Trustee named herein or acting hereunder, which instrument executed by the
Beneficiary and duly acknowledged and recorded in the office of the recorder of the county or
counties where the Property is situated, shall be conclusive proof of proper substitution of such
successor Trustee or Trustees, who shall, without conveyance from the Trustee predecessor,
succeed to all its title, estate, rights, powers and duties. Said instrument must contain the name
of the original Trustor, Trustee and Beneficiary hereunder, the book and page where this Deed of
Trust is recorded and the name and address of the new Trustee.

12.  Successors and Assigns. This Deed of Trust applies to, inures to the benefit of, and
binds all parties hereto, their heirs, legatees, devisees, administrators, executors, successors and
assigns. The term “Beneficiary” shall mean the owner and holder, including pledgees, of the
secured note or notes, whether or not named as Beneficiary herein.

13.  Trustee Acceptance. Trustee accepts this trust when this Deed of Trust, duly executed
and acknowledged, is made a public record as provided by law. Trustee is not obligated to notify
any party hereto of pending sale under any other deed of trust or of any action or proceeding in
which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustcc.

14. Further Assurances. Trustor shall, at its own cost and expense, do, execute,
acknowledge, and deliver all and every such further acts, deeds, conveyances, mortgages,
assignments, notices of assignments, transfers, and assurances as Trustce or Beneficiary shall
from time to time require, for better assuring, conveying, assigning, transferring, and confirming
unto Trustee the Property and rights hereby conveyed or assigned or intended now or hereafter
s0 to be, or which Trustor may be or may hereafter become bound to convey or assign to Trustee,
or for carrying out the intention or facilitating the performance of the terms of this Deed of Trust,
or for filing, registering, or recording this Deed of Trust. Trustor shall, on demand, execute and
deliver, and hereby authorizes Trustee and Beneficiary, or either of them, to execute in the name
of Trustor, to the extent it may lawfully do so, one or more financing statcments, chattel
mortgages, or comparablc sccurity instruments, to evidence more effectively the lien hereof.
Immediately upon the execution and delivery of this Deed of Trust, and thereafter from time to
time, Trustor shall cause this Deed of Trust, and any security instruments creating a lien or
evidencing the lien hereof upon any personal property and each instrument of further assurance,
to be filed, registered, or recorded in such manner and in such places as may be required by any
present or future law in order to publish notice of and fully to protect the lien hereof upon, and
the title of Trustee to, the Property encumbered hereby.

15.  Condemnation and Insurance Proceeds. Immediately upon obtaining knowledge of
the institution of any proceedings for the condemnation or other taking of all or any portion of
the Property, or knowledge of any casualty damage to the Property, or damage in any other
manner, Trustor shall immediately notify Beneficiary thereof. Trustor hereby authorizes and
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empowers Beneficiary as attorney in fact for Trustor to make proof of loss, to adjust and
compromise any claim under the insurance policies covering the Property, to appear in and
prosecute any action arising from such insurance policies, to collect and receive insurance
proceeds, and to deduct therefrom Beneficiary’s expenses incurred in the collection of such
proceeds; provided, however, that nothing contained in this Section shall require Beneficiary to
incur any expense or take any action hereunder. Trustor hereby authorizes and empowers
Beneficiary, at Beneficiary’s option, as attorney in fact for Trustor, to commence, appear in and
prosecute, in Beneficiary’s or Trustor’s name, any action or proceeding relating to any
condemnation or other taking of all or any part of the Property, whether direct or indirect, and to
settle or compromise any claim in connection with such condemnation or other taking. The
proceeds of any award payment or claim for damages, direct or consequential, in connection with
any condemnation or other taking, whether direct or indirect, of the Property, or any part thereof,
or for conveyances in lieu of the Property, or any part thereof, shall be paid to Beneficiary. The
foregoing powers of attorney are coupled with an interest and are irrevocable. Trustor hereby
authorizes Beneficiary to apply such awards, payments, proceeds or damages relating to
condemnation of the Property and insurance covering the Property, after the deduction of
Beneficiary’s expenses incurred in the collection of such amounts, subject to the requirements of
applicable law and the provisions hereof, to restoration or repair of the Property or to payment of
the sums secured by this Deed of Trust. Beneficiary shall be under no obligation to question the
amount of any compensation, awards, proceeds, damages, claims, rights of action, and payments
relating to condemnation or other taking of the Property or insured casualty affecting the
Property, and may accept the same in the amount in which the same shall be paid. Trustor shall
execute such further evidence of assignment of any awards, proceeds damages or claims arising
in connection with such condemnation or taking or such insurance as Beneficiary may require.
Notwithstanding the above, the Beneficiary shall release all insurance and condemnation
proceeds to Trustor to be used to reconstruct the improvements on the Property provided that
Beneficiary determines that such restoration, repair or rebuilding is economically feasible. If
such insurance proceeds shall be insufficient for such purposes, Trustor shall make up the
deficiency. If the Housing Project is subject to a partial condemnation or taking, then the
proceeds received therefrom shall be applied to restore the Housing Project taken, provided the
Beneficiary determines that such restoration is economically feasible and no default exists under
the Loan Documents following the expiration of all applicable cure periods. If the Housing
Project is subject to a total condemnation, or if Beneficiary determines that restoration of the
Housing Project is not feasible following a partial condemnation, or if a default exists then the
proceeds from any condemnation award or claim for damages shall be used first to repay all
sums under the Note, with the excess, if any, paid to Trustor.

16.  Severability. If any one or more of the provisions contained in this Deed of Trust shall
for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity,
illegality, or unenforceability shall not affect any other provisions of this Deed of Trust, but this
Deed of Trust shall be construed as if such invalid, illegal, or unenforceable provision had never
been contained herein or therein, but only to the extent of such invalidity.

17.  Estoppel Certificate. Trustor shall, within 10 days of a written request from
Beneficiary, furnish Beneficiary with a written statement, duly acknowledged, setting forth the

Attachment No. 10
5 of 8

50061345.1



sums secured by this Deed of Trust and any right of set off, counterclaim or other defense which
exists against such sums and the obligations of this Deed of Trust.

18. California Uniform Commercial Code Security Agreement; Fixture Filing. Trustor
hereby grants Beneficiary a security interest in all personal property of Trustor located on the
Property and wherever located and used in any way in connection with or in any way relating to
the Property, and whether now owned or hereafter in existence, acquired or created (including
equipment, inventory, goods, documents, instruments, general intangibles, chattel paper,
accounts, accounts receivable, deposit accounts and contract rights), and all fixtures of Trustor
now owned or hereafter in existence, acquired or created on, of or relating to the Property, and
all substitutions, replacements, additions, accessions and proceeds (including insurance
proceeds) of all of the foregoing (collectively, the “Personal Property”). Beneficiary may file
this Deed of Trust, or a reproduction hereof, in the real estate records or other appropriate index,
as a financing statement for the Personal Property. Any reproduction of this Deed of Trust or of
any other security agreement or financing statement shall be sufficient as a financing statement.
In addition, Trustor shall execute and deliver to Beneficiary, upon Beneficiary’s request, any
financing statements, as well as extensions, renewals and amendments thereof, and reproductions
of this Deed of Trust in such form as Beneficiary may require to perfect a security interest with
respect to the Personal Property. Trustor shall pay all costs of filing such financing statements
and any cxtcnsions, rencwals, amendments and relcascs thercof, and shall pay all reasonable
costs and expenses of any record searches for financing statements Beneficiary may reasonably
require. Without the prior written consent of Beneficiary, Trustor shall not create or suffer to be
created pursuant to the California Uniform Commercial Code any other security interest in the
Personal Property. Upon Trustor’s breach of any covenant or agreement of Trustor contained in
this Dced of Trust, including the covenants to pay when due all sums secured by this Deed of
Trust, Beneficiary shall have the remedies of a secured party under the California Uniform
Commercial Code and, at Beneficiary’s option, may also invoke any remedies provided in this
Deed of Trust as to the Personal Property. In exercising any of such remedies, Beneficiary may
proceed against the Property and any of the Personal Property separately or together and in any
order whatsoever, without in any way affecting the availability of Beneficiary’s remedies under
the California Uniform Commercial Code or the remedies provided in the Deed of Trust. This
Deed of Trust also covers goods which are or which are to become fixtures on the Property and
constitutes and is filed as a fixture filing under the California Uniform Commercial Code.

19.  Due On Sale or Encumbrance. If all or any part of the Property, or any interest therein,
or any interest in Trustor (if Trustor is not a natural person or persons but is a corporation,
partnership, trust, limited liability company or other legal entity), is sold, transferred, mortgaged,
assigned, pledged, or further encumbered, whether directly or indircctly, whether voluntarily or
involuntarily or by operation of law, except as expressly permitted by the DDA, Beneficiary
may, at Beneficiary’s option, declare all of the sums secured by this Deed of Trust to be
immediately due and payable, and Beneficiary may invoke any remedies permitted by this Deed
of Trust.
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The undersigned Trustor requests that a copy of any Notice of Default and of any Notice
of Sale hereunder be mailed to Trustor at Trustor’s address hereinbefore set forth.

TRUSTOR:
EAH INC., a California nonprofit corporation
By:

Print Name:
Title:
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ACKNOWLLEDGMENTS

State of California

County of

On before me, 3
(here insert name and title of the officer)

personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
(Seal)
State of California
County of
On before me, 3
(here insert name and title of the officer)
personally appeared _ , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official scal.

Signature

(Seal)
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION

[To be inserted]
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EXHIBIT B

ADDENDUM TO DEED OF TRUST

This Addendum to the Deed of Trust is part of the Deed of Trust, Assignment of Rents,
Security Agreement and Fixture Filing (“Deed of Trust”) dated .20, to which
it is attached between EAH, INC., as Trustor, and the CITY OF IMPERIAL, as Beneficiary. The
tollowing provisions are made a part of the Deed of Trust:

1. DDA. Trustor (as the Developer) and Beneficiary (as the City) are parties to that
certain Amended and Restated Disposition and Development Agreement, dated as of
(“DDA”), pursuant to which Beneficiary sold the Property to Beneficiary for
purposes of development of a senior residential complex consisting of 64-69 units of rental
housing (the “Housing Project”). Pursuant to the DDA, Beneficiary provided to Trustor a loan
(“City Loan”), of up to $1,300,000, to pay certain pre-development costs, the purchase price for
the Property, and project-related construction and development costs.

2. Affordability Agreement. This Deed of Trust secures the duties and obligations

of Trustor under the Affordable Housing Covenant; dated , 20 (the
“Affordable Housing Covenant”) entered into between Trustor and Beneficiary pursuant to the
DDA. The payment of the promissory note in the original principal amount of §_
(the “City Note”) by Trustor shall not extinguish the rights of the Beneficiary under the
Affordable Housing Covenant. This Deed of Trust shall secure the Beneficiary against any
default under the Affordable Housing Covenant for the term of the Affordable Housing
Covenant.

3. No Discrimination. The Trustor covenants by and for itself and any successors in
interest that there shall be no discrimination against or segregation of any person or group of
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the
Govemnment Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code,
in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property, nor
shall the Trustor itself or any person claiming under or through it establish or permit any such
practice or practices of discrimination or segregation with reference to the selection, location
number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees in the Property.

All deeds, leases or contracts made relative to the Property, the improvements thereon or
any part thereof, shall contain or be subject to the nondiscrimination clauses set forth in
California Health and Safety Code Section 33436.

5. Insurance Proceeds. Notwithstanding anything to the contrary in the Loan
Documents, all insurance proceeds and the proceeds of any award or claim for damages, in
connection with a condemnation or taking (collectively, the “Proceeds”), shall be applied to
restore or repair of the Property, provided the Trustor reasonably determines that such restoration
or repair is economically feasible and there is no default unrelated to the casualty or
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condemnation continuing after the expiration of applicable cure periods. If the Trustor
determines that such restoration or repair is not economicalty feasible or if a default is continuing
after expiration of all applicable cure periods, the Proceeds may be applied to the sums secured
by the Deed of Trust and Assignment of Rents, with the excess, if any, paid to the Trustor.

6. Hazardous Substances.

(a) As used in this Section, the following terms shall have the following

meanings:

@) “Environmental Laws” means all statutes, ordinances, orders,
rules, regulations, plans, policies or decrees and the like now or hereafter in effect relating to (A)
Hazardous Substance Activity or Hazardous Substances; (B) the generation, use, storage,
transportation or disposal of Hazardous Substances, or solid waste; or (C) occupational safety
and health, industrial hygiene, land use or the protection of human, plant or animal health, safety
or welfare, including, without limitation, the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. Section 9601 et seq.) (“CRELA”); the
Hazardous Material Transportation Act (49 U.S.C. Section 180 et seq.); the Federal Insecticide,
Fungicide, and Rodenticide Act (7 U.S.C. Section 136 et seq.); the Resource Conservation and
Recovery Act (42 U.S.C. Section 6901 et seq.); the Clean Air Act (42 U.S.C. Section 740 et
seq.); the Federal Water Pollution Control Act (33 U.S.C. Section 1251 et seq.); the
Occupational Safety and health Act (29 U.S.C. Section 651 et seq.); the Safe Drinking Water Act
(42 U.S.C. Section 300f et seq.); the Porter-Cologne Water Quality Control Act (California
Water Code Section 13020 et seq.); the Safe Drinking Water and Toxic Enforcement Act of 1986
(California Health & Safety Code Section 25249.5 et seq.); the Hazardous Substance Account
Act (California Health & Safety Code Section 25300 et seq.); the Hazardous Waste Control Act
(California Health & Safety Code Section 25100 et seq.); The California Environmental Quality
Act (California Public Resources Code Section 2100 et seq.); and the rules, regulations and
ordinances of the City of Imperial or any applicable federal, state and local agencies or bureaus,
as amended from time to time.

(i)  “Foreclosure Transfer” means the transfer of title to all or any part
of the Property or the Trust Estate at a foreclosure sale under the Deed of Trust, either pursuant
to judicial decree or the power of sale contained in the Deed of Trust, or by deed in lieu of such
foreclosure.

(iii)  “Hazardous Substances” means (A) any chemical, compound,
material, mixture or substance that is now or hereafter defined or listed in, or otherwise classified
pursuant to, any Environmental Laws as a “hazardous substance,” “hazardous material,”
“hazardous waste,” “extremely hazardous waste,” “acutely hazardous waste,” “radioactive
waste,” “infectious waste,” “biohazardous waste,” “toxic substance,” “pollutant,” “toxic
pollutant,” “contaminant” as well as any other formulation not mentioned herein intended to
define, list, or classify substances by reason of deleterious properties such as ignitability,
corrosivity, reactivity, carcinogenicity, toxicity, reproductive toxicity, “EP toxicity” or “TCLP
toxicity”; (B) petroleum, natural gas, natural gas liquids, liquified natural gas, synthetic gas
usable for fuel (or mixtures of natural gas and such synthetic gas) and ash produced by a
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resource recovety [acility ulilizing a municipal solid waste stream, and drilling fluids, produced
waters and other wastes associated with the exploration, development or production of crude oil,
natural gas, or geothermal resources; (C) “hazardous substance” as defined in Section 2782.6(d)
of the California Civil Code; (D) “waste” as defined in Section 13050(d) of the Calitornia Water
Code; (E) asbestos in any form; (F) urea formaldehyde foam insulation; (G) polychlorinated
biphenyls (PCBs); (H) radon; and (I) any other chemical, material, or substance that, because of
its quantity, concentration, or physical or chemical characteristics, exposure to which is limited
or regulated for health and safety reasons by any governmental authority, or which poses a
significant present or potential hazard to human health and safety or to the environment if
released into the workplace or the environment.

(iv)  “Hazardous Substance Activity” means any actual, proposed, or
threatened use, storage, holding, existence, location, release (including, without limitation, any
spilling, leaking, leaching, pumping, pouring, emitting, emptying, dumping, disposing into the
environment, and the continuing migration into or through soil, surface water, groundwater or
any body of water or the air), discharge, deposit, placement, generation, processing, construction,
treatment, abatement, removal, disposal, disposition, handling, or transportation of any
Hazardous Substance from, under, in, into, or on the Property, including without limitation, the
movement or migration of any Hazardous Substances from surrounding property, surface water,
groundwater or any body of water, or the air undcr, in, into or onto thc Property and any residual
Hazardous Substances contamination in, on, or under the Property.

v) “Losses” means all charges, losses, liabilities, damages (whether
actual, consequential, punitive, or otherwise denominated), costs, fees, demands, claims for
personal injury or real or personal property damage), actions, administrative proceedings
(including informal proceedings), judgments, causes of action, assessments, fines, penalties,
costs, and expenses of any kind or character, foreseeable and unforeseeable, liquidated and
contingent, proximate and remote, including, without limitation, the following: (A) the
reasonable fees and expenses of outside legal counsel; (B) the reasonable fees and expenses of
accountants, third-party consultants, and other independent contractors retained by an
Beneficiary; (C) costs, including capital, operating and maintcnance costs, incurred in connection
with any investigation or monitoring of site conditions or any clean-up, remedial, rcmoval or
restoration work required or performed by any federal, state or local governmental agency or
political subdivision or performed by any non-governmental entity or person that is required by
Environmental Laws or administrative ruling or directive because of the presence, suspected
presence, release or suspected release of Hazardous Substances in violation of Environmental
Laws in the air, soil, surface water or groundwater at the Property; (D) any and al! diminution in
value of the Property, loss of use or damage to the Property, or loss of profits or loss of business
opportunity; and (E) reasonable costs and expenses of enforcing this Section 7.

(vi)  “Environmental Losses” means Losses rising out of or as a result
of: (A) the occurrence of any Hazardous Substance Activity; (B) any violation of any applicable
Environmental laws relating to the Property or to the ownership, use, occupancy or operation
thereof; (C) any investigation, inquiry, order, hearing, action, or other proceeding by or before
any governmental agency in connection with any Hazardous Substance Activity; or (D) any
claim, demand or cause of action, or any action or other proceeding, whether meritorious or not,
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brought or asserted against any Indemnitee which directly or indirectly relates to, arises from or
is based on any of the matters described in clauses (A), (B), or (C), or any allegation of any such
matters.

(b) Trustor represents and warrants to Beneficiary that Trustor has conducted
as appropriate inquiry and investigation, and, to the best of Trustor’s knowledge and except as
previously expressly disclosed in writing by Trustor to Beneficiary, based on such inquiry and
investigation, no portion of the Property is being used or has ever been used at any previous
time, for the disposal, storage, treatment, processing or other handling of Hazardous Substances,
nor have any Hazardous Substances migrated onto or from the Property. Neither the Property
nor Trustor is in violation of or subject to any existing, pending or threatened investigation by
any governmental authority under any Environmental Law. Trustor’s prior and intended use of
the Property will not result in the disposal or release of any Hazardous Substances on, under,
about or to the Property or the migration of any Hazardous Substances from the Property. The
foregoing representations and warranties shall be continuing and shall be true and correct for the
period from the date hereof to the release of this Deed of Trust (whether by payment of the
indebtedness secured hereby or foreclosure or action in lieu thereof), and these representations
and warranties shall survive such release.

(©) Trustor represents and warrants to Beneficiary that Trustor has complied
with all recommendations by any engineers retained by Trustor and all requirements of any
applicable department of environmental resources, environmental protection agency or similar
governmental agency, and there are no recommendations by said engineers or requirements
ordered by said agency or any other governmental body for environmental investigation or
cleanup with respect to the Property.

) On and after the date hereof, Trustor shall not (a) allow any Hazardous
Substances to be installed, used, introduced, stored, treated, disposed of, generated,
manufactured, discharged, dumped, transported or brought in, upon or over the Property in
violation of applicable law; (b) allow any soil or ground water contamination or pollution with
any Hazardous Substances on the Property in violation of applicable law; (c¢) allow any
Hazardous Substances to migrate from the Property in violation of applicable law; (d) allow any
Hazardous Substances to migrate onto the Property from any adjacent properties in violation of
applicable law; or (e) allow or cause the Property to be in violation of, or to trigger a duly
initiated and prosecuted investigation of the Property by any governmental authority under
applicable limitations, restrictions, conditions, standards, prohibitions, requirements, obligations,
schedules or timetables contained in any local, state and/or federal laws, regulations, codes,
ordinances, plans, administrative or judicial orders, decrees, judgments, notices or demand letters
issued, entered, promulgated or approved thereunder relating to the environment, land use, water
and air quality and Hazardous Substances (“Environmental Requirements™).

(e) If the presence of any Hazardous Substances on the Property caused or
permitted by Trustor results in any contamination of the Property, Trustor shall promptly take all
actions, at its sole expense, as are necessary to return the Property to the condition existing prior
to the introduction of any such Hazardous Substances to the Property; provided that
Beneficiary’s approval of such actions shall first be obtained, which approval shall not be
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unreasonably withheld so long as such aclions would not potentially have any material adverse
long-term or short-term effect on the Property.

® At any time after the occurrence and during the continuance of any default
under this Section (subject to any applicable notice and cure provisions in DDA), Beneficiary
shall have the following rights and remedies, in addition to any other rights and remedies
Beneficiary has under this Deed of Trust:

@ As provided in California Code of Civil Procedure Section 564,
Beneficiary or its employees, acting by themselves or through a court appointed receiver may do
any of the following: (i) enter upon, possess, manage, operate, dispose of, and contract to
dispose of the Property or any part thereof; (ii) take custody of all accounts; (iii) negotiate with
governmental authorities with respect to the Property’s environmental compliance and remedial
measures; (iv) take any action necessary to enforce compliance with environmental provisions,
including spending Rent Payments to abate any environmental problem; (v) make, terminate,
enforce or modify leases of part or all of the Property; (vi) contract for goods and services, hire
agents, employees, and counsel, make repairs, alterations, and improvements to the Property
necessary in Beneficiary’s judgment to protect or enhance the security hereof; and/or (vii) take
any and all other actions which may be necessary or desirable to comply with Trustor’s
obligations hereunder and under the Loan Documents. All sums realized by the receiver or
Beneficiary under this subparagraph, less all costs and expenses incurred by either of them under
this subparagraph, including attorneys’ fees, and less such sums as Beneficiary or the receiver
deems appropriate as a reserve to meet future expenses under this subparagraph, shall be applied
on any indcbtcdness sccured hereby in such order as Beneficiary shall determine. Neither
application of said sums to said indebtedness, nor any other action taken by Beneficiary or the
receiver under this subparagraph shall cure or waive any default or notice of default hereunder,
or nullify the effect of any such notice of default. Beneficiary, or any employee or agent of
Beneficiary, or a receiver appointed by a court, may take any action or proceeding hereunder
without regard to the adequacy of the security for the indebtedness secured hereunder, the
existence of a declaration that the indebtedness secured hereby has been declared immediately
due and payable, or the filing of a notice of default.

(i)  With or without notice, and without releasing Trustor from any
obligation hereunder, to cure any default of Trustor or in connection with any such default,
Bencficiary or its agents, acting by themselves or through a court-appointed receiver, may enter
upon the Property or any parl thereol and perform such acts and things as Beneficiary deems
necessary or desirable to inspect, investigate, assess, and protect the security hereof, including of
any of Beneficiary’s other rights: (i) to obtain a court order to enforce Beneficiary’s right to
enter and inspect the Property under California Civil Code Section 2929.5 (in respect of which
the decision of Beneficiary as to whether there exists a release or threatened release of hazardous
substance, as defined therein, onto the Property shall be deemed reasonable and conclusive as
between the parties hereto); and (ii) to have a receiver appointed under California Code of Civil
Procedure Section 564 to enforce Beneficiary’s right to enter and inspect the Property for
hazardous substances as defined therein. All costs and expenses incurred by Beneficiary with
respect to the audits, tests, inspections, and examinations which Beneficiary or its agents or
employees may conduct, including the fees of engineers, laboratories, contractors, consultants,
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and attorneys, shall be paid by Trustor. All costs and expenses incurred by Trustee and
Beneficiary pursuant to this subparagraph (including court costs, consultant fees and attorney
fees, whether incurred in litigation or not and whether before or after judgment) shall bear
interest at the Note Rate, from the date they are incurred until said sums have been paid.

(iii)  Beneficiary may seek a judgment that Trustor has breached its
covenants, representations and/or warranties with respect to the environmental matters set forth
above in this Section, by commencing and maintaining an action or actions in any court of
competent jurisdiction for breach of contract pursuant to California Code of Civil Procedure
Section 736, whether commenced prior to foreclosure of the Property or after foreclosure of the
Propetty, and to seek the recovery of any and all costs, damages, expenses, fees, penalties, fines,
judgments, indemnification payments to third parties, and other out-of-pocket costs or expenses
actually incurred by Beneficiary or advanced by Beneficiary (collectively, the “Environmental
Costs”) relating to the cleanup, remediation or other response action required by applicable law
or which Beneficiary believes necessary to protect the Property, it being conclusively presumed
between Beneficiary and Trustor that all such Environmental Costs incurred or advanced by
Beneficiary relating to the cleanup, remediation, or other response action respecting the Property
were made by Beneficiary in good faith. All Environmental Costs incurred by Beneficiary under
this subparagraph (including court costs, consultant fees and attorney fees, whether incurred in
litigation or not and whether before or after judgment) shall bear interest at the Note Rate, from
the date of expenditure until said sums have been paid. Beneficiary shall be entitled to bid, at
any sale of the Property held hereunder, the amount of said costs, expenses and interest in
addition to the amount of the other obligations hereby secured as a credit bid, the equivalent of
cash.

(iv)  As provided in California Code of Civil Procedure Section 726.5,
Beneficiary may waive its lien against the Property or any portion thereof, to the extent such
property is found to be environmentally impaired as defined therein, and to exercise any and all
rights and remedies of an unsecured creditor against Trustor and all of Trustor’s assets and
property for the recovery of any deficiency and Environmental Costs, including seeking an
attachment order under California Code of Civil Procedure Section 483.010. Beneficiary and
Trustor each represents and warrants for itself that it has no actual knowledge of any release of
any Hazardous Substance (as defined in Section 726.5) on, to or under the Property. As between
Beneficiary and Trustor, for purposes of California Code of Civil Procedure Section 726.5,
Trustor shall have the burden of proving that Trustor or any related party (or any affiliate or
agent of Trustor or any related party) did not cause or contribute to, and was not in any way
negligent in permitting, any release or threatened release of the Hazardous Substance.

) Trustor acknowledges and agrees that notwithstanding any term or
provision contained herein or in any promissory note or other loan documents, the
Environmental Costs and all judgments and awards entered against Trustor pursuant to Section
6(f)(iv) above shall be exceptions to any nonrecourse or exculpatory provision of the loan
documents, and Trustor shall be fully and personally liable for the Environmental Costs and such
judgments and awards and such liability shall not be limited to the original principal amount of
the obligations secured by this Deed of Trust, and Trustor’s obligations shall survive the
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foreclosure, deed in licu of foreclosure, release, reconveyance, or any other transfer of the
Property or this Deed of Trust.

(g)  Trustor hereby agrees to indemnify, defend and hold harmless Beneficiary
from and against any and all Environmental Losses.

TRUSTOR:
EAH INC,, a California nonprofit corporation
By:

Print Name:
Title:
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ATTACHMENT NO. 11

FORM OF ASSIGNMENT OF ARCHITECTURAL AGREEMENTS
AND PLANS AND SPECIFICATIONS

FOR VALUE RECEIVED, the undersigned, EAH Inc., a California nonprofit
corporation (“EAH”), assigns to City of Imperial (“City™), all of its right, title and interest in and
to:

1. All architectural, design, engineering and development agreements, and any and
all amendments, modifications, supplements, addenda and general conditions thereto
(collectively, “Architectural Agreements™), and

2. All plans and specifications, shop drawings, working drawings, amendments,
modifications, changes, supplements, general conditions and addenda thereto (collectively,
“Plans and Specifications”),

heretofore or hereafter entered into or prepared by any architect, engineer or other person or
entity (collectively, “Architect”), for or on behalf of EAH in connection with the construction of
the Improvements on the Real Property described on Exhibit “A” attached hereto. The Plans and
Specifications, as of the date hereof, are those which EAH has heretofore, or will hereafter
deliver to City. The Architectural Agreements include, but are not limited to, the architectural
agreement or contract between EAH and , dated

This ASSIGNMENT OF ARCHITECTURAL AGREEMENTS AND PLANS AND
SPECIFICATIONS (“Assignment”) constitutes a present, absolute and unconditional
assignment to City, but City will not exercise its rights hereunder so long as the_Amended and
Restated Disposition and Development Agreement between City and EAH remains in effect and
EAH is not in default thereunder.

EAH acknowledges that by accepting this Assignment, City does not assume any of
EAH’s obligations under the Architectural Agreements with respect to the Plans and
Specifications.

EAH represents and warrants to City that: (a) all Architectural Agreements entered into
by EAH are in full force and effect and are enforceable in accordance with their terms and no
default, or event which would constitute a default after notice or the passage of time, or both,
exists with respect to said Architectural Agreements; (b) all copies of the Architectural
Agreements and Plans and Specifications delivered to City are complete and correct; and (c)
EAH has not assigned any of its rights under the Architectural Agreements or with respect to the
Plans and Specifications other than to [insert Construction Lender and, if applicable, the
Subordinate Lender(s)].

This Assignment shall be governed by the laws of the State of California, except to the
extent that federal laws preempt the laws of the State of California, and EAH consents to the
jurisdiction of any federal or state court within the State of California having proper venue for
the filing and maintenance of any action arising hereunder and agrees that the prevailing party in
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any such action shall be entitled, in addition to any other recovery, to reasonable attorneys’ fees
and costs.

This Assignment shall be binding upon and inure to the benefit of the heirs, legal
representatives, assigns, and successors-in-interest of EAH and City.

The attached Architect’s/Engineer’s Consent and Exhibit “A” are incorporated by
reference.

Executed by EAH on , 200201 .

EAH, INC., a California nonprofit public
benefit corporation

By:
Print Name:
Title:
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ARCHITECT’S/ENGINEER’S CONSENT

The undersigned architect and/or engineer (collectively referred to as “Architect”)
hereby consents to the foregoing Assignment to which this Architect’s/Engineer’s Consent
(“Consent™) is a part, and one subsequent assignment of Architectural Agreements and Plans
and Specifications by the City to a future developer of the contemplated development site, and
acknowledges that there presently exists no unpaid claims due to the Architect arising out of the
preparation and delivery of the Plans and Specifications to EAH and/or the performance of the
Architect’s obligations under the Architectural Agreements described in the Assignment.

Architect agrees that, by virtue of the foregoing Assignment, City has succeeded to all of
EAH’s right, title and interest in, to and under the Architectural Agreements and the Plans and
Specifications and, therefore, City and its successors and assigns may, at their option, use and
rely on the Plans and Specifications for the purposes for which they were prepared, and Architect
will continue to perform its obligations under the Architectural Agreements for the benefit and
account of City and its successors and assigns in the same manner as if performed for the benefit
or account of EAH in the absence of the Assignment, provided City pays for such services
rendered after the plans and specifications are completed and after the assignment takes effect, in
accordance with the express terms of the Architectural Agreements.

Architect warrants and presents that it’he has no knowledge of any prior assignment(s) of
any interest in either the Plans and Specifications and/or the Architectural Agreements. Except
as otherwise defined herein, the terms used herein shall have the meanings given them in the
Assignment.

Executed on .200

“Architect”

By:
Name:
Its:

Architect’s Address:

Phone No.: ( )
Fax No.: ( )
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EXHIBIT “A”
PROPERTY DESCRIPTION

Exhibit “A” to Assignment of Architectural Agreements and Plans and Specifications
dated as of between, EAH and City.

All that property situated in the City of Imperial,
County of Imperial, described as follows:
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ATTACHMENT NO. 12

FORM OF ASSIGNMENT OF CONSTRUCTION AGREEMENTS

This ASSIGNMENT OF CONSTRUCTION AGREEMENTS (“Assignment”) is
provided for value received by the undersigned , a California
limited partnership (“Assignor”), as of (“Effective Date”) who hereby assigns to the
City of Imperial (“City™), its rights under all existing and future agreements and contracts, as
amended, between Assignor and any other person or entity (collectively, “Construction
Agreements”) relating to the construction of the Improvements on the real property described on
Exhibit A attached hereto and incorporated herein by this reference (the “Property”).
Capitalized terms not otherwise defined herein shall have the meanings set forth in that certain
Amended and Restated-Disposition and Development Agreement, dated as of
(the “DDA”), by and between EAH Inc., a California nonprofit corporation, the Assignor’s
predecessor-in-interest, and City.

NOW THEREFORE, the following is agreed:

Section 1 This Assignment constitutes a present and absolute assignment to City as
of the Effective Date, subject and subordinate in all respects to any assignment of all or any of
the Construction Agreements to Assignor’s Construction Lender (which, upon request of
Assignor, shall be evidenced by such further documentation as may be reasonably requested by
Construction Lender); provided, however, City confers on Assignor the right to enforce the terms
of the Construction Agreements so long as the DDA remains in effect and no Event of Default or
event which would constitute an Event of Default after notice or the passage of time, or both, has
occurred and is continuing under the DDA for the Property, of even date herewith. Upon the
occurrence of an Event of Default or event which would constitute an Event of Default after
notice or the passage of time, or both, under any of the DDA, City may, in its sole discretion,
give notice to the General Contractor of its intent to enforce the rights of Assignor under the
Construction Agreements and may initiate or participate in any legal proceedings respecting the
enforcement of said rights. Assignor acknowledges that by accepting this Assignment, City does
not assume any of Assignor’s obligations under the Construction Agreements.

Section 2 Pursuant to the DDA, City has agreed to convey the Property to Assignor
for the purposes specified in therein. The Improvements are further depicted in the plans and
specifications required therein (“Plans and Specifications”).

Section 3 General Contractor and Assignor have entered into the Construction
Contract for the construction and development of the Improvements on the Property.

Section 4 Assignor represents and warrants to City, as of the Effective Date, that (a)
all Construction Agreements entered into by Assignor are in full force and effect and are
enforceable in accordance with their terms and no default, or event which would constitute a
default after notice or the passage of time, or both, exists with respect to said Construction
Agreements, (b) all copies of the Construction Agreements delivered to City are complete and
correct and (c) except for the assignment of the Construction Agreements to the Construction
Lender [and the Subordinate Lender(s)] (and its purchaser, successors and assigns), Assignor has
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not assigned any of its rights under the Construction Agreements. Assignor shall deliver to City
a true, complete and correct copy of all Construction Agreements entered into after the date
hereof, promptly upon execution thereof.

Section 5 Assignor agrees (a) to pay and perform all obligations of Assignor under
the Construction Agreements, (b) to enforce the payment and performance of all obligations of
any other person or entity under the Construction Agreements, (c) not to modify the existing
Construction Agreements nor to enter into any future Construction Agreements without City’s
prior written approval except as otherwise may be permitted in the DDA, and (d)except as
provided in Section 4(c) above, not to further assign, for security or any other purposes, its rights
under the Construction Agreements without City’s prior written consent.

Section 6 This Assignment secures performance by Assignor of all obligations of
Assignor under the DDA. This Assignment is supplemented by those provisions of the DDA and
such provisions are incorporated herein by reference.

Section 7 The attached Contractor’s Consent to Assignment of Construction
Agreements and Exhibit A are attached hereto and fully incorporated by this reference.

IN WITNESS WHEREOF, Assignor has executed this Assignment as of the Effective
Date appearing on the first page hereof.

ASSIGNOR

EAH Inc., a California nonprofit
corporation

By:
Print Name:
Title:
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CONTRACTOR’S CONSENT

TO ASSIGNMENT OF CONSTRUCTION AGREEMENTS

The undersigned as a duly authorized officer of (the “General
Contractor”) hereby consents to the foregoing Assignment of Construction Agreements
(“Assignment”), of which this Contractor’s Consent (“Consent”) is a part, and one further
assignment by City of the Construction Agreements to a future developer of the contemplated
development site.

il The General Contractor agrees that if, at any time, City, pursuant to its rights
under the DDA, elects to undertake or cause the completion of construction of the Improvements
on any portion of the Property, and gives the General Contractor written notice of such election;
THEN, so long as the General Contractor has received, receives or continues to receive the
compensation called for under the Construction Agreements, the General Contractor shall
continue to perform its obligations under the Construction Agreements in accordance with the
terms thereof.

2. General Contractor represents that Assignor is not in default under the
Construction Agreements. The General Contractor further agrees that, in the event of a breach
by Assignor of the Construction Agreements, so long as Assignor’s interest in the Construction
Agreements is assigned to City, the General Contractor will give written notice to City at the
address shown below of such breach. City shall have 30 days from the receipt of such written
notice of default to remedy or cure such default provided, if such default is of a nature that it
cannot be cured within 30 days, City shall have 30 days within which to commence the cure and
shall thereafter have such reasonable period of time to complete such cure as is necessary.
Nothing herein shall require City to cure said default or to undertake completion of construction
of the Improvements.

3. The General Contractor further agrees that, except with the prior written approval
of City, the General Contractor shall not perform any construction work on the Property pursuant
to any change in the Plans and Specifications as defined in the Construction Agreements where
such change: (a) would constitute a material change in the building material or equipment
specifications, the architectural or structural design, value, architecture or quality of any of the
Improvements as defined in the Construction Agreements; or (b) would result in an increase in
any item of construction cost in excess of $25,000 for any single change or in excess of $100,000
for all such changes in such items of construction cost; or (¢) would affect the structural
integrity, quality of building material or equipment or overall efficiency of operating systems or
utility systems of the improvements. City may periodically inspect and copy, at reasonable
times, the books, records and accounting data of the General Contractor relating to the
construction of the Improvements.

4, The General Contractor shall hold in trust all money disbursed to or otherwise
received by the General Contractor from or on account of Assignor in connection with the
construction of the Improvements and shall use such money solely for the payment of costs
incurred in the construction of the Improvements, including the General Contractor’s fees, and
for no other purpose, until all bills, claims and demands for such costs have been paid in full.
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5. The General Contractor warrants and represents that it/he has no knowledge of
any prior assignment(s) of any interest in the Construction Agreements. Except as otherwise
defined herein, the terms used herein shall have the meanings given them in the Assignment.

Executed by the General Contractoron 200 .

By:
Its:

Contractor’s Address:
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EXHIBIT A TO ASSIGNMENT OF CONSTRUCTION CONTRACTS

LEGAL DESCRIPTION OF PROPERTY

Exhibit A to Assignment of Construction Agreements dated as of , between
, a California nonprofit corporation, as Assignor, and City.

All that certain real property located in the County of IMPERIAL, State of California, described
as follows:

All that property situated in the City of Imperial,
County of Imperial, described as follows:
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LEASE

THIS LEASE is made as of the day of . 20__, by and between Long

L.P., a California limited partnership, hereafter called "Landlord,” and
], hereinafter called "Tenant."

500613451

ARTICLE I

BASIC LEASE PROVISIONS

Each reference in this Lease to the "Basic Lease Provisions™ shall mean and refer to the
following collective terms, the application of which shall be governed by the provisions in the
remaining Articles of this Lease.

1.

2=

10.

11.

Premises: The Premises are more particularly described in Section 2.1.

Project Description: The residential building commonly known as

Use of Premises: [ ].

Estimated Commencement Date: [ |

Lease Term: [ B months commencing from the Commencement
Date, plus such additional days as may be required to cause this Lease to
terminate on the final day of the calendar month.

Basic Rent: | | per month, based on [ | Dollars ($ ) per

rentable square foot of the Premises per month.
Guarantor(s): [ -

Floor Area of Premises: Approximately [ rentable square feet of
commercial space and certain common areas appurtenant thereto, as more fully
described and depicted on Schedule A-1 attached hereto and incorporated herein
by this reference (together with any existing or future improvements located
thereon)

Security Deposit: | |

Additional Insureds: Landlord, Landlord's lender and such other parties as may
from time to time be designated by Landlord.

Address for Payments and Notices:

LANDLORD TENANT

I J | = ]




with a copy of notices to:

Bocarsly Emden Cowan Esmail & Arndt LLP
633 W. Fifth Street, 70th Floor

Los Angeles, CA 90071

Attn: Nicole Deddens

12.  Tenant's Liability Insurance Requirement: [$1,000,000.00 each occurrence
$2,000,000.00 annual aggregate]

13.  Vebhicle Parking Spaces: | ]
ARTICLE 11
PREMISES

Section 2.1  Leased Premises. Landlord leases to Tenant and Tenant leases from
Landlord a portion of the building (the "Building") depicted in Exhibit A (the "Premises"). The
Premises will contain [ square feet of commercial space, related parking facilities and
certain common areas appurtenant thereto, as more fully described on Schedule A-1 attached
hereto and incorporated herein by this reference (together with any existing or future
improvements located thereon) set forth in Item 8 of the Basic Lease Provisions. The Premises
is a portion of the project shown in Exhibit F (the "Project"). After Landlord substantially
completes construction of the Building ("Landlord's Work"), Landlord shall notify Tenant in
writing of the actual rentable square footage of the Premises. The rentable square footage set
forth in such notice shall be binding on the parties and if the rentable square footage differs from
the amount set forth in Item 8 of the Basic Lease Provisions, the appropriate adjustments shall be
made to Basic Rent and the Security Deposit.

Section 2.2 Acceptance of Premises. Tenant acknowledges that neither Landlord nor
any representative of Landlord has made any representation or warranty with respect to the
Premises or the Building or the suitability or fitness of either for any purpose, including without
limitation any representations or warranties regarding zoning or other land use matters, and that
neither Landlord nor any representative of Landlord has made any representations or warranties
regarding (i) what other tenants or uses may be permitted or intended in the Building and the
Project, or (ii) any exclusivity of use by Tenant with respect to its permitted use of the Premises
as set forth in Item 3 of the Basic Lease Provisions. Tenant further acknowledges that neither
Landlord nor any representative of Landlord has agreed to undertake any alterations or additions
or construct any improvements to the Premises except as expressly provided in this Lease. The
taking of possession or use of the Premises by Tenant for any purpose other than construction
shall conclusively establish that the Premises and the Building were in satisfactory condition and
in conformity with the provisions of this Lease in all respects, except for those matters which
Tenant shall have brought to Landlord's attention on a written punch list. The list shall be
limited to any items required to be accomplished by Landlord under the Work Letter attached as
Exhibit E, and shall be delivered to Landlord within thirty (30) days after the term ("Term") of
this Lease commences as provided in Article Il below. If no items are required of Landlord
under the Work Letter, by taking possession of the Premises Tenant accepts the improvements in
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their existing condition, and waives any right or claim against Landlord arising out of the
condition of the Premises. Nothing contained in this Section shall affect the commencement of
the Term or the obligation of Tenant to pay rent. Landlord shall diligently complete all punch
list items of which it is notified as provided above.

Section 2.3 Building Name and Address. Tenant shall not utilize any name selected
by Landlord from time to time for the Building and/or the Project as any part of Tenant's
corporate or trade name. Landlord shall have the right to change the name, address, number or
designation of the Building or Project without liability to Tenant.

ARTICLE III
TERM

Section3.1  General. The Term shall be for the period shown in Item 5 of the Basic
Lease Provisions. Subject to the provisions of Section 3.2 below, the Term shall commence
("Commencement Date") on the earlier of (a) the date which is [ ] ( ) days
after the date Landlord substantially completes Landlord's Work, if work is required to be
performed by Landlord pursuant to the terms of the Work Letter, and delivers possession of the
Premises to Tenant, (b) [ 1( ) days after the date Landlord delivers
possession of the Premises to Tenant if no such work is required to be performed by Landlord or
(¢) the date upon which I'enant opens for business at the Premises. Within ten (10) days after the
Commencement Date, the parties shall memorialize on a form provided by Landlord the actual
Commencement Date and the expiration date ("Expiration Date") of this Lease. Tenant's failure
to execute that form shall not affect the validity of Landlord's determination of those dates,

Section 3.2 Delay in Possession. If Landlord, for any reason whatsoever, cannot
deliver possession of the Premises to Tenant on or before the Estimated Commencement Date,
this Lease shall not be void or voidable nor shall Landlord be liable to Tenant for any resulting
loss or damage. However, Tenant shall not be liable for any rent until the Commencement Date
occurs, except that if Landlord's failure to so deliver possession on the Estimated
Commencement Date is attributable to any action or inaction by Tenant (including without
limitation any Tenant Delay described in the Work Letter, if any, attached Lo this Lease), then the
Commencement Date shall not be advanced to the date on which possession of the Premises is
tendered to Tenant, and Landlord shall be entitled to full performance by Tenant (including the
payment of rent) from the date Landlord would have been able to deliver the Premises to Tenant
but for Tenant's delay(s).

ARTICLE IV
RENT AND OPERATING EXPENSES

Section4.1  Basic Rent. From and after the Commencement Date, Tenant shall pay to
Landlord without deduction or offset, Basic Rent for the Premises in the total amount shown
(including subsequent adjustments, if any) in Item 6 of the Basic Lease Provisions. Any rental
adjustment shown in Item 6 shall be deemed to occur on the specified monthly anniversary of the
Commencement Date, whether or not that date occurs at the end of a calendar month. The rent
shall be due and payable in advance commencing on the Commencement Date (as prorated for
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any partial month) and continuing thereafter on the first day of each successive calendar month
of the Term. No demand, notice or invoice shall be required for the payment of Basic Rent. An
installment of rent in the amount of one (1) full month's Basic Rent at the initial rate specified in
Item 6 of the Basic Lease Provisions shall be delivered to Landlord concurrently with Tenant's
execution of this Lease and shall be applied against the Basic Rent first due hereunder.

Section4.2  Operating Expenses.

(a) From and after the Commencement Date, Tenant shall pay to Landlord, as
additional rent, "Building Costs" and "Property Taxes," as those terms are defined below,
incurred by Landlord in the operation of the Building and Project.  For convenience of
reference, Property Taxes and Building Costs shall be referred to collectively as "Operating
Expenses".

(b) Commencing prior to the start of the first full "Expense Recovery Period"
(as defined below) of the Lease, and prior to the start of each full or partial Expense Recovery
Period thereafter, Landlord shall give Tenant a written estimate of the amount of Operating
Expenses for the Expense Recovery Period. Tenant shall pay the estimated amounts to Landlord
in equal monthly installments, in advance, with Basic Rent. If Landlord has not furnished its
written estimate for any Expense Recovery Period by the time set forth above, Tenant shall
continue to pay cost reimbursements at the rates established for the prior Expense Recovery
Period, if any; provided that when the new estimate is delivered to Tenant, Tenant shall, at the
next monthly payment date, pay any accrued cost reimbursements based upon the new estimate.
For purposes hereof, "Expense Recovery Period" shall mean every twelve month period during
the Term (or portion thereof for the first and last lease years) commencing January 1 and ending
December 31.

(c) Within one hundred twenty (120) days after the end of each Expense
Recovery Period, Landlord shall furnish to Tenant a statement showing in reasonable detail the
actual or prorated Operating Expenses incurred by Landlord during the period, and the parties
shall within thirty (30) days thereafter make any payment or allowance necessary to adjust
Tenant's estimated payments, if any, to Tenant's actual owed amounts as shown by the annual
statement. Any delay or failure by Landlord in delivering any statement hereunder shall not
constitute a waiver of Landlord's right to require Tenant to pay Operating Expenses pursuant
hereto. Any amount due Tenant shall be credited against installments next coming due under
this Section 4.2, and any deficiency shall be paid by Tenant together with the next installment. If
Tenant has not made estimated payments during the Expense Recovery Period, any amount
owing by Tenant pursuant to subsection (a) above shall be paid to Landlord in accordance with
Article XVI. Should Tenant fail to object in writing to Landlord's determination of actual
Operating Expenses within sixty (60) days following delivery of Landlord's expense statement,
Landlord's determination of actual Operating Expenses for the applicable Expense Recovery

Period shall be conclusive and binding on the parties and any future claims to the contrary shall
be barred.

(d) Even though the Lease has terminated and the Tenant has vacated the

Premises, when the final determination is made of Operating Expenses for the Expense Recovery
Period in which the Lease terminates, Tenant shall upon notice pay the entire increase due over
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the estimated expenses paid. Conversely, any overpayment made in the event expenses decrease
shall be rebated by Landlord to Tenant.

(e) If, at any time during any Expense Recovery Period, any one or more of
the Operating Expenses are increased to a rate(s) or amount(s) in excess of the rate(s) or
amount(s) used in calculating the estimated expenses for the year, then the estimate of Operating
Expenses shall be increased for the month in which such rate(s) or amount(s) becomes effective
and for all succeeding months by an amount equal to the increase. Landlord shall give Tenant
wrillen notice of the amount or estimated amount of the increase, the month in which the
increase will become effective, and the month for which the payments are due. Tenant shall pay
the increase to Landlord as a part of Tenant's monthly payments of estimated expenses as
provided in paragraph (b) above.

® The term "Building Costs" shall include Tenant's Project Share (as defined
below) of the expenses of operation, maintenance, repair and replacement of the Building and the
Project, to the extent such expenses are not billed to and paid directly by Tenant, and shall
include the following charges by way of illustration but not limitation: water and sewer charges;
insurance premiums or reasonable premium equivalents should Landlord elect to self insure any
risk that Landlord is authorized to insure hereunder; license, permit, and inspection fees; heat;
light; power; air conditioning; supplies; materials; equipment; tools; the cost of any
environmental, insurance, tax or other consultant utilized by T.andlord in connection with the
Premises, Building and/or Project; establishment of reasonable reserves for replacements and/or
repair of Common Area improvements (if applicable), equipment and supplies; costs incurred in
connection with compliance of any laws or changes in laws applicable to the Premises, Building
or the Project; the cost of any capital investments (other than tenant improvements for specific
tenants) to the extent of the amortized amount thereof over the useful life of such capital
investments calculated at a market cost of funds, all as determined by Landlord, for cach such
year of useful life during the Term; costs associated with the procurement and maintenance of a
network cable service agreement for any network cable telecommunications lines within the
Project, and any other installation, maintenance, repair and replacement costs associated with
such lines; labor; reasonably allocated wages and salarics, fringe benefits, and payroll taxes for
administrative and other personnel directly applicable to the Premises, Building and/or Project,
including both Landlord's personnel and outside personnel; any expense incurred pursuant to
Sections 6.1, 6.2, 6.4, 7.2, and 10.2; and an overhead/management fee for the professional
operation of the Building and Project. It is understood that Building Costs shall include
competitive charges for direct services provided by any affiliate or division of Landlord.
“Tenant's Project Share” shall be defined as a fraction, the numerator of which shall be the leased
square footage of the Premises and the denominator of which shall be the lcased square footage
of the Project. Notwithstanding anything to the contrary contained herein, if any occupant(s) of
the Market Rate Units receive a disproportionate benefit from the expenditure of any Operating
Expense, then Landlord shall have the right, in its sole discretion, to apportion such Operating
Expense to the occupant(s) benefitting from such expenditure.

(g) The term "Property Taxes" as used herein shall include Tenant's Project
Share of the following: (i) all real estate taxes or personal property taxes, as such property taxes
may be reassessed from time to time; (ii) other taxes, charges and assessments which are levied
with respect to this Lease, the Premises, the Building and/or the Project, and any improvements,
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fixtures and equipment and other property of Landlord located in the Premises, the Building
and/or the Project, except that general net income and franchise taxes imposed against Landlord
shall be excluded; (iii) all assessments and fees for public improvements, services, and facilities
and impacts thereon, including without limitation arising out of any Community Facilities
Districts, "Mello Roos" districts, similar assessment districts, and any traffic impact mitigation
assessments or fees; (iv) any tax, surcharge or assessment which shall be levied in addition to or
in lieu of real estate or personal property taxes, other than taxes covered by Article VIIL; and (v)
costs and expenses incurred in contesting the amount or validity of any Property Taxes by
appropriate proceedings.

Section4.3  Security Deposit. Concurrently with Tenant's delivery of this Lease,
Tenant shall deposit with Landlord the sum, if any, stated in Item 9 of the Basic Lease
Provisions, to be held by Landlord as security for the full and faithful performance of Tenant's
obligations under this Lease (the "Security Deposit"). If the Basic Rent shall, from time to time,
increase during the Term, Tenant shall thereupon deposit with Landlord an additional Security
Deposit so that the amount of Security Deposit held by Landlord shall at all times bear the same
proportion to current Basic Rent as the original Security Deposit bears to the original Basic Rent.
Subject to the last sentence of this Section, the Security Deposit shall be understood and agreed
to be the property of Landlord upon Landlord's receipt thereof, and may be utilized by Landlord
in its discretion towards the payment of all prepaid expenses by Landlord for which Tenant
would be required to reimburse Landlord under this Lease, including without limitation
brokerage commissions, tenant improvement and Landlord Work costs. Upon any default by
Tenant, including specifically Tenant's failure to pay rent or to abide by its obligations under
Sections 7.1 and 15.3 below, at Landlord's option, the Security Deposit shall be applied, without
waiver of any rights Landlord may have under this Lease or at law or in equity as a result of the
default, as a setoff for full or partial compensation for that default. If any portion of the Security
Deposit is applied after a default by Tenant, Tenant shall within five (5) days after written
demand by Landlord deposit cash with Landlord in an amount sufficient to restore the Security
Deposit to its original amount. Landlord shall not be required to keep this Security Deposit
separate from its general funds, and Tenant shall not be entitled to interest on the Security
Deposit. If Tenant fully performs its obligations under this Lease, the Security Deposit or any
balance thereof shall be returned to Tenant (or, at Landlord's option, to the last assignee of
Tenant's interest in this Lease) within thirty (30) days after the expiration of the Term, provided
that Landlord may retain the Security Deposit to the extent and until such time as all amounts
due from Tenant in accordance with this Lease have been determined and paid in full.

Section 4.4  Payment of Tenant's Monetary Obligations. Landlord and Tenant agree
that Basic Rent, Operating Expenses and all other sums of whatever kind and nature payable
hereunder to or on behalf of Landlord shall be paid without notice or demand, and without set
off, counterclaim, abatement, deferment, suspension, deduction or defense.

ARTICLE V
USES

Section 5.1  Use. Tenant shall use the Premises only for the purposes stated in Item 3
of the Basic Lease Provisions, all in accordance with applicable laws and restrictions and
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pursuant (o approvals o be oblained by Tenant from all relevant and required governmental
agencies and authorities. The parties agree that any contrary use shall be deemed to cause
material and irreparable harm to Landlord and shall entitle Landlord to injunctive relief in
addition to any other available remedy. Tenant, at its expense, shall procure, maintain and make
available for Landlord's inspection throughout the Term, all governmental approvals, licenses
and permits required for the proper and lawful conduct of Tenant's permitted use of the Premises.
Tenant shall comply at its expense with all present and future laws, ordinances, restrictions,
regulations, orders, rules and requirements of all governmental authorities that pertain to Tenant
or its use of the Premises, including without limitation all federal and state occupational health
and safety requirements, whether or not Tenant's compliance will necessitate expenditures or
interfere with its use and enjoyment of the Premises. Tenant shall comply at its expense with all
present and future covenants, conditions, easements or restrictions now or hereafter affecting or
encumbering the Building and/or Project, and any amendments or modifications thereto,
including without limitation the payment by Tenant of any periodic or special dues or
assessments charged against the Premises or Tenant which may be allocated to the Prcmiscs or
Tenant in accordance with the provisions thereof.

Section 5.2  Hazardous Materials.

(a) For purposes of this Lease, the term "Hazardous Materials" includes (i)
any "hazardous materials” as defined in Section 25501(n) of the California Health and Safety
Code, (ii) any other substance or matter which results in liability to any person or entity from
exposure to such substance or matter under any statutory or common law theory, and (iii) any
substance or matter which is in excess of permitted levels set forth in any federal, California or
local law or regulation pertaining to any hazardous or toxic substance, material or waste.

(b)  Tenant shall not cause or permit any Hazardous Materials to be brought
upon, stored, used, generated, released or disposed of on, under, from or about the Premises
(including without limitation the soil and groundwater thereunder) without the prior written
consent of Landlord. Notwithstanding the foregoing, Tenant shall have the right, without
obtaining prior written consent of Landlord, to utilize within the Premises standard office
products that may contain Hazardous Materials (such as photocopy toner, "White Out", and the
like), provided however, that (i) Tenant shall maintain such products in their original retail
packaging, shall follow all instructions on such packaging with respect to the storage, use and
disposal of such products, and shall otherwise comply with all applicable laws with respect to
such products, and (ii) all ol the other terms and provisions of this Section 5.3 shall apply with
respect to Tenant's storage, use and disposal of all such products. Landlord may, in its sole
discretion, place such conditions as Landlord deems appropriate with respect to any such
Hazardous Materials, and may further require that ‘I'enant demonstrate that any such Hazardous
Materials are necessary or useful to Tenant's business and will be generated, stored, used and
disposed of in a manner that complies with all applicable laws and regulations pertaining thereto
and with good business practices. Tenant understands that Landlord may utilize an
environmental consultant to assist in determining conditions of approval in connection with the
storage, generation, release, disposal or use of Hazardous Materials by Tenant on or about the
Premises, and/or to conduct periodic inspections of the storage, generation, use, release and/or
disposal of such Hazardous Materials by Tenant on and from the Premises, and Tenant agrees
that any costs incurred by Landlord in connection therewith shall be reimbursed by Tenant to
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Landlord as additional rent hereunder upon demand.

(c) Prior to the execution of this Lease, Tenant shall complete, execute and
deliver to Landlord an Environmental Questionnaire and Disclosure Statement (the
"Environmental Questionnaire") in the form of Exhibit B attached hereto. The completed
Environmental Questionnaire shall be deemed incorporated into this Lease for all purposes, and
Landlord shall be entitled to rely fully on the information contained therein. On each
anniversary of the Commencement Date until the expiration or sooner termination of this Lease,
Tenant shall disclose to Landlord in writing the names and amounts of all Hazardous Materials
which were stored, generated, used, released and/or disposed of on, under or about the Premises
for the twelve month period prior thereto, and which Tenant desires to store, generate, use,
release and/or dispose of on, under or about the Premises for the succeeding twelve month
period. In addition, to the extent Tenant is permitted to utilize Hazardous Materials upon the
Premises, Tenant shall promptly provide Landlord with complete and legible copies of all the
following environmental documents relating thereto: reports filed pursuant to any self reporting
requirements; permit applications, permits, monitoring reports, workplace exposure and
community exposure warnings or notices and all other reports, disclosures, plans or documents
(even those which may be characterized as confidential) relating to water discharges, air
pollution, waste generation or disposal, and underground storage tanks for Hazardous Materials;
orders, reports, notices, listings and correspondence (even those which may be considered
confidential) of or concerning the release, investigation of, compliance, cleanup, remedial and
corrective actions, and abatement of Hazardous Materials; and all complaints, pleadings and
other legal documents filed by or against Tenant related to Tenant's use, handling, storage,
release and/or disposal of Hazardous Materials.

(d) Landlord and its agents shall have the right, but not the obligation, to
inspect, sample and/or monitor the Premises and/or the soil or groundwater thereunder at any
time to determine whether Tenant is complying with the terms of this Section 5.3, and in
connection therewith Tenant shall provide Landlord with full access to all relevant facilities,
records and personnel. If Tenant is not in compliance with any of the provisions of this Section
5.3, or in the event of a release of any Hazardous Material on, under or about the Premises
caused or permitted by Tenant, its agents, employees, contractors, licensees or invitees, Landlord
and its agents shall have the right, but not the obligation, without limitation upon any of
Landlord's other rights and remedies under this Lease, to immediately enter upon the Premises
without notice and to discharge Tenant's obligations under this Section 5.3 at Tenant's expense,
including without limitation the taking of emergency or long term remedial action. Landlord and
its agents shall endeavor to minimize interference with Tenant's business in connection
therewith, but shall not be liable for any such interference. In addition, Landlord, at Tenant's
expense, shall have the right, but not the obligation, to join and participate in any legal
proceedings or actions initiated in connection with any claims arising out of the storage,
generation, use, release and/or disposal by Tenant or its agents, employees, contractors, licensees
or invitees of Hazardous Materials on, under, from or about the Premises.

(e) If the presence of any Hazardous Materials on, under, from or about the
Premises or the Project caused or permitted by Tenant or its agents, employees, contractors,
licensees or invitees results in (i) injury to any person, (ii) injury to or any contamination of the
Premises or the Project, or (iii} injury to or contamination of any real or personal property
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wherever situated, Tenant, at its expense, shall promplly lake all actions necessary to return the
Premises and the Project and any other affected real or personal property owned by Landlord to
the condition existing prior to the introduction of such Hazardous Materials and to remedy or
repair any such injury or contamination, including without limitation, any cleanup, remediation,
removal, disposal, neutralization or other treatment of any such Hazardous Materials.
Notwithstanding the foregoing, Tenant shall not, without Landlord's prior written consent, take
any remedial action in response to the presence of any Hazardous Materials on, under or about
the Premises or the Project or any other affected real or personal property owned by Landlord or
enter into any similar agreement, consent, decree or other compromise with any governmental
agency with respect to any Hazardous Materials claims; provided however, Landlord's prior
written consent shall not be necessary in the event that the presence of Hazardous Materials on,
under or about the Premises or the Project or any other affected real or personal property owned
by Landlord (i) imposes an immediate threat to the health, safety or welfare of any individual or
(ii) is of such a nature that an immediate remedial response is necessary and it is not possible to
obtain Landlord's consent before taking such action. To the fullest extent permitted by law,
Tenant shall indemnify, hold harmless, protect and defend (with attorneys acceptable to
Landlord) Landlord and any successors to all or any portion of Landlord's intcrest in the
Premises and the Project and any other real or personal property owned by Landlord from and
against any and all liabilities, losses, damages, diminution in value, judgments, fines, demands,
claims, rccoverics, deficiencies, costs and expenses (including withoul limitation attorneys' fees,
court costs and other professional expenses), whether foreseeable or unforcsceable, arising
directly or indirectly out of the use, generation, storage, treatment, release, on or off site disposal
or transportation of Hazardous Materials on, into, from, under or about the Premises, the
Building and the Project and any other real or personal property owned by Landlord caused or
permitted by Tenant, its agents, employees, contractors, licensees or invitees, specifically
including without limitation the cost of any required or necessary repair, restoration, cleanup or
detoxification of the Premises, the Building and the Project and any other real or personal
property owned by Landlord, and the preparation of any closure or other required plans, whether
or not such action is required or necessary during the Term or after the expiration of this Lease.
If Landlord at any time discovers that Tenant or its agents, employees, contractors, licensees or
invitees may have caused or permitted the release of a Hazardous Material on, under, from or
about the Premises or the Project or any other real or personal property owned by Tandlord,
Tenant shall, at Landlord's request, immediately prepare and submit to Landlord a
comprehensive plan, subject to Landlord's approval, specitying the actions to be takcn by Tenant
to return the Premises or the Project or any other real or personal property owned by Landlord to
the condition existing prior to the introduction of such Hazardous Materials. Upon Landlord's
approval of such cleanup plan, Tenant shall, at its expense, and without limitation of any rights
and remedies of Landlord under this Lease or at law or in equity, immediately implement such
plan and proceed to cleanup such Hazardous Materials in accordance with all applicable laws
and as required by such plan and this Lease. The provisions of this subsection (e) shall expressly
survive the expiration or sooner termination of this Lease.

ARTICLE VI
EASEMENTS; COMMON AREAS; SERVICES

Section 6.1  Utilities and Services. Tenant shall be responsible for and shall pay
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promptly, directly to the appropriate supplier, all charges for water, gas, electricity, sewer, heat,
light, power, telephone, refuse pickup, janitorial service, interior landscape maintenance and all
other utilities, materials and services furnished directly to Tenant or the Premises or used by
Tenant in, on or about the Premises during the Term, together with any taxes thereon. Landlord
shall not be liable for damages or otherwise for any failure or interruption of any utility or other
service furnished to the Premises, and no such failure or interruption shall be deemed an eviction
or entitle Tenant to terminate this Lease or withhold or abate any rent due hereunder. Landlord
shall at all reasonable times have free access to all electrical and mechanical installations of
Landlord.

Section 6.2  Operation and Maintenance of Common Areas. During the Term,
Landlord shall operate all Common Areas within the Project. The term "Common Areas" shall
mean all areas which are not held for exclusive use by persons entitled to occupy space, and all
other appurtenant areas and improvements provided by Landlord for the common use of
Landlord and tenants and their respective employees and invitees, including without limitation
parking areas and structures, driveways, sidewalks, landscaped and planted areas, hallways and
interior stairwells not located within the premises of any tenant, common electrical rooms and
roof access entries, common entrances and lobbies, elevators, and restrooms not located within
the premises of any tenant,

Section 6.3  Use of Common Areas. The occupancy by Tenant of the Premises shall
include the use of the Common Areas in common with Landlord and with all others for whose
convenience and use the Common Areas may be provided by Landlord, subject, however, to
compliance with all rules and regulations as are prescribed from time to time by Landlord.
Landlord shall operate and maintain the Common Areas in the manner Landlord may determine
to be appropriate. All costs incurred by Landlord for the maintenance and operation of the
Common Areas shall be included in Building Costs unless any particular cost incurred can be
charged to a specific tenant of the Project. Landlord shall at all times during the Term have
exclusive control of the Common Areas, and may restrain any use or occupancy, except as
authorized by Landlord's rules and regulations. Tenant shall keep the Common Areas clear of
any obstruction or unauthorized use related to Tenant's operations. Nothing in this Lease shall
be deemed to impose liability upon Landlord for any damage to or loss of the property of, or for
any injury to, Tenant, its invitees or employees. Landlord may temporarily ciose any portion of
the Common Areas for repairs, remodeling and/or alterations, to prevent a public dedication or
the accrual of prescriptive rights, or for any other reason deemed sufficient by Landlord, without
liability to Landlord.

Section 6.4  Parking. Tenant's subtenants and invitees shall be entitled to the use of the
vehicle parking spaces in the Common Areas on a first-come, first-serve basis, which spaces
shall be unreserved and unassigned, on those portions of the Common Areas designated by
Landlord for parking. In addition, Tenant shall be entitled to the number of vehicle parking
spaces set forth in Item 13 of the Basic Lease Provisions for use by Tenant's employees, which
spaces shall be unreserved and unassigned, on those portions of the Common Areas designated
by Landlord for employee parking. Tenant shall not use more parking spaces than such number.
All parking spaces shall be used only for parking by vehicles no larger than full size passenger
automobiles or pickup trucks. Tenant shall not permit or allow any vehicles that belong to or are
controlled by Tenant or Tenant's employees, suppliers, shippers, customers or invitees to be
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loaded, unloaded or parked in areas other than those designated by Landlord for such activities.
If Tenant permits or allows any of the prohibited activities described above, then Landlord shall
have the right, without notice, in addition to such other rights and remedies that Landlord may
have, to remove or tow away the vehicle involved and charge the costs to Tenant. Parking
within the Common Areas shall be limited to striped parking stalls, and no parking shall be
permitted in any driveways, access ways or in any area which would prohibit or impede the free
flow of traffic within the Common Areas. There shall be no overnight parking of any vehicles of
any kind unless otherwise authorized by Landlord, and vehicles which have been abandoned or
parked in violation of the terms hereof may be towed away at the owner's expense. Nothing
contained in this TLease shall be deemed to create liability upon T.andlord for any damage to
motor vehicles of visitors or employees, for any loss of property from within those motor
vehicles, or for any injury to Tenant, its visitors or employees, unless ultimately determined to be
caused by the sole active negligence or willful misconduct of Landlord, its agents, servants and
employees. Landlord shall have the right to establish, and from time to time amend, and to
enforce against all users all reasonable rules and regulations (including the designation of areas
for employee parking) that Landlord may deem necessary and advisabie for the proper and
efficient operation and maintenance of parking within the Common Areas. Landlord shall have
the right to construct, maintain and operate lighting facilities within the parking areas; to change
the area, level, location and arrangement of the parking areas and improvements therein; to
restrict parking by tenants, their officers, agents and employees (o employee parking areas; to
enforce parking charges (hy operation of meters or otherwise); and to do and perform such other
acts in and to the parking areas and improvements therein as, in the use of good business
Judgment, Landlord shall determine to be advisable. Any person using the parking area shall
observe all directional signs and arrows and any posted speed limits. In no event shall Tenant
interfere with the use and enjoyment of the parking area by other tenants of the Project or their
employees or invitees. Parking areas shall be used only for parking vehicles. Washing, waxing,
cleaning or servicing of vehicles, or the storage of vehicles for 24 hour periods, is prohibited
unless otherwise authorized by Landlord. Tenant shall be liable for any damage to the parking
arcas caused by Tenant or Tenant's subtenants or invitees, including without limitation damage
from excess oil leakage. Tenant shall have no right to install or place any fixtures, equipment or
personal property in the parking areas.

(a) Changes and Additions by Landlord. Landlord reserves the right to make
alterations or additions to the Project, or to the attendant fixtures, equipment and Common
Areas. Landlord may at any time relocate or remove any of the various buildings (other than the
Building), parking areas, and other Common Areas, and may add buildings and areas to the
Project from time to time. No change shall entitle Tenant to any abatement of rent or other claim
against Landlord, provided that the change does not deprive Tenant of reasonable access.

Section 6.5  Easements.

(a) Landlord hereby grants to Tenant an irrevocable and non-exclusive
easement over Common Areas located outside the Premises, for ingress to and egress from the
Premises, together with the non-exclusive right to use and enjoy all facilities and amenities
located therein (subject to the right of other lessees and sublessees to use and enjoy such
facilities and amenities) for the benefit of Tenant, Tenant’s sublessees, guests, invitees, agents,
employees, contractors and consultants, as applicable. The foregoing grant shall expire upon
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expiration of the Term (the “Low Income Easement”). The rights of any such party to use the
Low Income Easement shall be subject to any reasonable rules or regulations adopted from time
to time by or on behalf of Landlord. Landlord hereby covenants and agrees to repair, maintain
and operate the Building exclusive of the Premises in a good, clean and safe condition,
commensurate with the repair, maintenance and operation of the Premises by Tenant.

b) Tenant hereby grants to Landlord an irrevocable and non-exclusive
easement over the Common Areas located on the Premises, for ingress to and egress from the
portions of the Building excluding the Premises, together with the non-exclusive right to use and
enjoy all facilities and amenities located therein (subject to the right of other lessees and
sublessees to use and enjoy such facilities and amenities) for the benefit of Landlord, Landlord’s
sublessees, guests, invitees, agents, employees, contractors and consultants, as applicable. The
foregoing grant shall expire upon expiration of the Term (the “Market Rate Easement”). The
foregoing grant shall expire upon the expiration of the Term. The rights of any such party to use
the Market Rate Parcel Easement shall be subject to any reasonable rules or regulations adopted
from time to time by or on behalf of Tenant.

© Tenant reserves the right at any time and from time to time, in the exercise
of its reasonable discretion, to deny or otherwise exclude use of the Premises, as applicable, by
any person (a) who is not a direct or indirect lessee, sublessee, guest or invitee of Tenant (or,
with respect to Tenant, an agent, employee, contractor or consultant of Tenant), or (b) whom
Tenant (or their respective agents) reasonably believes are failing to adhere to the rules or
regulations adopted in accordance herewith.

ARTICLE VII
MAINTAINING THE PREMISES

Section 7.1  Tenant's Maintenance and Repair. Tenant at its sole expense shall comply
with all applicable laws and governmental regulations governing the Premises and make all
structural and non-structural repairs, whether or not the need for such repairs occurs as a result of
Tenant's use, necessary to keep the Premises in the condition as existed on the Commencement
Date (or on any later date that the improvements may have been installed), including without
limitation the electrical and mechanical systems, any air conditioning, ventilating or heating
equipment which serves the Premises, all interior and exterior walls, glass, windows, doors, door
closures, hardware, fixtures, electrical, plumbing, fire extinguisher equipment, fire hydrants,
other equipment, foundations, ceilings, roofs, floors, and skylights. Any damage or deterioration
of the Premises shall not be deemed ordinary wear and tear if the same could have been
prevented by good maintenance practices by Tenant. As part of its maintenance obligations
hereunder, Tenant shall, at Landlord's request, provide Landlord with copies of all maintenance
schedules, reports and notices prepared by, for or on behalf of Tenant. Tenant shall obtain
preventive maintenance contracts from a licensed heating and air conditioning contractor to
provide for regular inspection and maintenance of the heating, ventilating and air conditioning
systems servicing the Premises, all subject to Landlord's approval. All repairs shall be at least
equal in quality to the original work, shall be made only by a licensed contractor approved in
writing in advance by Landlord and shall be made only at the time or times approved by
Landlord. Any contractor utilized by Tenant shall be subject to Landlord's standard
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requirements [or conlractors, as modified from time to time. Landlord shall have the right at all
times to inspect Tenant's maintenance of all equipment (including without limitation air
conditioning, ventilating and heating equipment), and may impose reasonable restrictions and
requirements with respect to repairs, as provided in Section 7.3, and the provisions of Section 7.4
shall apply to all repairs. Altematively, Landlord may elect to make any repair or maintenance
required hereunder on behalf of Tenant and at Tenant's cxpense, and Tcnant shall promptly
reimburse Landlord for all costs incurred upon submission of an invoice.

Section 7.2 Landlord's Maintenance and Repair. Subject to Section 7.1 and Article
XI, Landlord shall provide service, maintenance and repair with respect to the Common Areas,
except that Tenant at its expense shall make all repairs which Landlord deems reasonably
necessary as a result of the act or negligence of Tenant, its agents, employees, invitees,
subtenants or contractors. Landlord shall have the right to employ or designate any reputable
person or firm, including any employee or agent of Landlord or any of T.andlord's affiliates or
divisions, to perform any service, repair or maintenance function. Landlord need not make any
other improvements or repairs except as specifically required under this Lease, and nothing
contained in this Section shall limit Landlord's right to reimbursement from Tenant for
maintenance, repair costs and replacement costs as provided elsewhere in this Lease. Tenant
understands that it shall not make repairs at Landlord's expense or by rental offset. Tenant
further understands that Landlord shall not be required to make any repairs to the Common Area
unless and until Tenant has notified Landlord in writing of the need for such repair and Landlord
shall have a reasonable period of time thereafter to commence and complete said repair, if
warranted. All costs of any maintenance and repairs on the part of Landlord provided hereunder
shall be considered part of Building Costs.

Section 7.3 Alterations. Tenant shall make no alterations, additions or improvements
to the Premises without the prior written consent of Landlord, which consent may be given or
withheld in Landlord's sole discretion. [Notwithstanding the foregoing, Landlord shall not
unreasonably withhold its consent to any alterations, additions or improvements to the
Premises which cost less than One Dollar (31.00) per square foot of the improved portions
of the Premises and do not (i) affect the exterior of the Building or outside areas (or be
visible from adjoining sites), or (ii) affect or penetrate any of the structural portions of the
Building, including but not limited to the roof, or (jii) require any change to the basic floor
plan of the Premises, any change to any structural or mechanical systems of the Premises,
or any governmental permit as a prerequisite to the construction thereof, or (iv) interfere
in any manner with the proper functioning of or Landlord's access to any mechanical,
electrical, plumbing or HVAC systems, facilities or equipment located in or serving the
Building, or (v) diminish the value of the Premises.] Landlord may impose, as a condition to
its consent, any requirements that Landlord in its discretion may deem reasonable or desirable,
including but not limited to a requirement that all work be covered by a lien and completion
bond satisfactory to Landlord and requirements as to the manner, time and contractor for
performance of the work. Tenant shall obtain all required permits for the work and shall perform
the work in compliance with all applicable laws, regulations and ordinances, all covenants,
conditions and restrictions affecting the Project, and the Rules and Regulations (hereafter
defined). Tenant understands and agrees that Landlord shall be entitled to a supervision fee in
the amount of five percent (5%) of the cost of the work. If any governmental entity requires, as a
condition to any proposed alterations, additions or improvements to the Premises by Tenant, that
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improvements be made to the Common Areas, and if Landlord consents to such improvements to
the Common Areas, then Tenant shall, at Tenant's sole expense, make such required
improvements to the Common Areas in such manner, utilizing such materials, and with such
contractors (including, if required by Landlord, Landlord's contractors) as Landlord may require
in its sole discretion. Under no circumstances shall Tenant make any improvement which
incorporates any Hazardous Materials, including without limitation asbestos-containing
construction materials into the Premises. Any request for Landlord's consent shall be made in
writing and shall contain architectural plans describing the work in detail reasonably satisfactory
to Landlord. Unless Landlord otherwise agrees in writing, all alterations, additions or
improvements affixed to the Premises (excluding moveable trade fixtures and furniture) shall
become the property of Landlord and shall be surrendered with the Premises at the end of the
Term, except that the Landlord may, by notice to Tenant, require Tenant to remove by the
Expiration Date, or sooner termination of this Lease, all or any alterations, decorations, fixtures,
additions, improvements and the like installed either by Tenant or by Landlord at Tenant's
request and to repair any damage to the Premises arising from that removal. Except as otherwise
provided in this Lease or in any Exhibit to this Lease, should Landlord make any alteration or
improvement to the Premises for Tenant, Landlord shall be entitled to prompt reimbursement
from Tenant for all costs incurred.

Section 7.4  Mechanic's Liens. Tenant shall keep the Premises free from any liens
arising out of any work performed, materials furnished, or obligations incurred by or for Tenant.
Upon request by Landlord, Tenant shall promptly cause any such lien to be released by posting a
bond in accordance with California Civil Code Section 3143 or any successor statute. In the
event that Tenant shall not, within ten (10) days following the imposition of any lien, cause the
lien to be released of record by payment or posting of a proper bond, Landlord shall have, in
addition to all other available remedies, the right to cause the lien to be released by any means it
deems proper, including payment of or defense against the claim giving rise to the lien. All
expenses so incurred by Landlord, including Landlord's attorneys' fees, and any consequential or
other damages incurred by Landlord arising out of such lien, shall be reimbursed by Tenant
promptly following Landlord's demand, together with interest from the date of payment by
Landlord at the maximum rate permitted by law until paid. Tenant shall give Landlord no less
than twenty (20) days' prior notice in writing before commencing construction of any kind on the
Premises so that Landlord may post and maintain notices of nonresponsibility on the Premises.

Section 7.5  Entry and Inspection. Landlord shall at all reasonable times, upon written
or oral notice (except in emergencies, when no notice shall be required) have the right to enter
the Premises to inspect them, to supply services in accordance with this Lease, to protect the
interests of Landlord in the Premises, and to submit the Premises to prospective or actual
purchasers or encumbrance holders (or, during the last twelve (12) months of the Term or when
an uncured Tenant default exists, to prospective tenants), all without being deemed to have
caused an eviction of Tenant and without abatement of rent except as provided elsewhere in this
Lease. Landlord shall have the right, if desired, to retain a key which unlocks all of the doors in
the Premises, excluding Tenant's vaults and safes, and Landlord shall have the right to use any
and all means which Landlord may deem proper to open the doors in an emergency in order to
obtain entry to the Premises, and any entry to the Premises obtained by Landlord shall not under
any circumstances be deemed to be a forcible or unlawful entry into, or a detainer of, the
Premises, or any eviction of Tenant from the Premises.
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ARTICLE VIII
TAXES AND ASSESSMENTS ON TENANT'S PROPERTY

Tenant shall be liable for and shall pay, at least ten (10) days before delinquency, all
taxes and assessments levied against all personal property of Tenant located in the Premises,
against all improvements to the Premises made by Landlord or Tenant, and against any
alterations, additions or like improvements made to the Premises by or on behalf of Tenant.
When possible Tenant shall cause its personal property, improvemenls and alterations to be
assessed and billed separately from the real property of which the Premises form a part. If any
taxes on Tenant's personal property, improvements and/or alterations are levied against Landlord
or Landlord's property and if Landlord pays the same, or if the assessed value of Landlord's
property is increased by the inclusion of a value placed upon the personal property,
improvements and/or alterations of Tenant and if Landlord pays the taxes based upon the
increased assessment, Tenant shall pay to Landlord the taxes so levied against Landlord or the
proportion of the taxes resulting from the increase in the assessment. In calculating what portion
of any tax bill which is assessed against Landlord separately, or I.andlord and Tenant jointly, is
attributable to improvements, alterations and personal property, Landlord's reasonable
determination shall be conclusive.

ARTICLE IX
TRANSFER

Section 9.1  Transfer by Tenant. As long as no Event of Default shall have occurred
and be continuing, the Tenant may sublet all or any portion of the Premises to any Person
without the consent of the Landlord, unless such sublease would require the approval of the
Lender under any financing for the Project (the “Financing”), in which case the Tenant may only
enter into such sublease after obtaining the prior written consent of such Lender. Tenant may
only enter into such sublease after obtaining any required consent of the Lender under any
Financing and after obtaining the prior written consent of the Landlord, which, the Landlord’s
consent shall not unreasonably be withheld. No sublease or Transfer shall adversely affect or
reduce any obligation of the Tenant or right of the Landlord hercunder, and all obligations of the
Tenant hereunder shall continue in full force and effect.

Section 9.2 Conditions to Transfer by Tenant.

(a) Any Transfer or sublease by the Tenant of any of its interest in the
Premises pursuant to Section 9.1 shall be subject to the satisfaction of the following conditions as
of the effective date of such Transfer or sublease:

)] no such Transfer or sublease shall violate any provision of any
instruments evidencing and/or documents governing any Financing (collectively, the “Operative
Documents™), or any provision of, or create a relationship which would be in violation of, any
Applicable Laws if such violation would result in a material adverse effect on the Premises or
Landlord’s rights or remedies hereunder;

(ii) in the case of a Transfer, the transferee shall enter into and deliver
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to the Landlord an Assumption Agreement;

(ili) in the case of a sublease, such sublease shall be expressly
subordinate to and subject to the provisions of this Lease, and to any mortgage under or in
respect of any Financing and otherwise include such estoppel, attornment and mortgagee
protective provisions as Landlord reasonably may request;

(iv)  the Tenant shall have paid all of the reasonable costs and expenses
of the Landlord in connection with any Transfer or sublease;

W) the Tenant shall have complied with any and all state or municipal
environmental transfer or disclosure requirements;

(vi)  in the case of any Transfer or sublease, the Tenant shall have
provided to the Landlord any other documents reasonably requested (including any waiver of
suretyship rights and defenses by the Tenant); and

(vii)  in the case of a sublease (other than of a material portion of the
Premises), the Tenant shall maintain a record of all such subleases and furnish to the Landlord
such record, which shall include the address for each such sublessee, upon reasonable request.

(b The Tenant shall, as soon as practicable after the execution of any
Transfer documents, assignment or sublease, deliver to the Landlord a conformed copy thereof.

(c) If Tenant’s interest in this Lease is Transferred with respect to the
Premises (whether pursuant to a proceeding under any bankruptcy or insolvency laws or
otherwise), and this Lease is thereafter disaffirmed or rejected with respect to any or all of the
Premises in any proceeding under such laws, or is terminated with respect to any or all of the
Premises by reason of any such proceeding, then the original Tenant herein named, upon request
of the Landlord given within 120 days after such disaffirmance, rejection or termination, shall (i)
pay to the Landlord all Rent then due and payable with respect to the Premises to Landlord under
this Lease to and including the date of such disaffirmance, rejection or termination, and (ii) enter
into a new lease with the Landlord of the Premises with respect to which there was a Transfer for
a term commencing on the effective date of such disaffirmance, rejection or termination and
ending on the date that would have been the date on which this Lease would have expired with
respect to the Premises if this Lease had not been so disaffirmed, rejected or terminated, at the
same Basic Rent and Additional Rent and upon the then executory terms and conditions
contained in this Lease, except that (1) the rights of the Tenant under the new lease shall be
subject to any possessory rights of the last transferee of this Lease and any rights of persons
claiming by, through or under such transferee, (2) such new lease shall require all existing Lease
Events of Default to be cured by the Tenant with reasonable diligence, and (3) such new lease
shall require the Tenant to pay all Basic Rent and Additional Rent which, had this Lease not been
so disaffirmed, rejected or terminated, would have become. due after the effective date of such
disaffirmance, rejection or termination. If the original Tenant herein named shall fail or refuse to
enter into the new lease within 10 days after the Landlord’s request to do so, then in addition to
all other rights and remedies by reason of such default under this Lease, at law or in equity, the
Landlord shall have the same rights and remedies against the original Tenant herein named as the
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Landlord would have had il the original Tenanl herein named had entered into such new lease
and such new lease had thereafter been terminated at the beginning of its term by reason of the
default of the Tenant thereunder. The provisions of this paragraph shall survive any
disaffirmance, rejection or termination of this Lease.

Section 93 Transfer by the Landlord. Except as may otherwise expressly be set forth
in this Lease, the Landlord may not Transfer all or any of its right, title and interest in or to the
Premises or this Lease. The provisions of the preceding sentence shall not in any manner be
deemed (o prohibit any Permitted Liens or the exercise of any rights in connection therewith.
Notwithstanding the foregoing, the Landlord shall have the right to assign all or any part of its
right, title and interest in and to the Premises and this Lease to any Affiliate of the Landlord once
the Landlord has obtained the prior written approval of the Tenant.

Section 9.4 Conditions to Transfer. Any Transfer by the Landlord of any of its right,
title and interest in the Premises and this Lease pursuant to Section 17.1 shall be subject to the
satisfaction of the following conditions on or prior to the effective date of such Transfer and any
purported Transfer not so satisfying said conditions shall be null and void and of no further force
and effect:

(a) no such Transfer shall violate any provision of any Applicable I.aws;

(b) the transferee shall enter into and deliver to the Tenant an assumption
agreement, in form and substance reasonably acceptable to Landlord and Tenant (the
"Assumption Agreement"); and

(c) no such Transfer shall be in violation of, or create a default under, terms of
the Operative Documents.

Section 9.5  Effect of Transfer. From and after any Transfer effected in accordance
with this Article XVII, the Landlord shall be released (to the extent of the interest transferred)
from its obligations hereunder with respect to the Premises from and after the date of such
transfer. Notwithstanding any Transfer of any interest in the Premises as provided in this Article
XVII and to the extent not transferred to the transferee of the Premises, the Landlord shall be
entitled to the payment of Rent due and payable prior to its transfer of the Premises and any
rights or benefits under this Lease, including, without limitation, rights to indemnification under
this Lease, to the extent the rights or benefits shall have accrued prior to the Transfer of the
Premises.

Section 9.6 Right of T.andlord to Mortgage Premises. With respect to the Premises,
the Landlord shall have the right to pledge, encumber, hypothecate and mortgage the Premises in
connection with the Financing. Tenant shall cooperate with any and all efforts by Landlord to
obtain the Financing, including without limitation, agreeing to enter into and execute any
commercially reasonable subordination, attornment and nondisturbance agreement.

ARTICLE X
INSURANCE AND INDEMNITY
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Section 10.1 Tenant's Insurance. Tenant, at its sole cost and expense, shall provide and
maintain in effect the insurance described in Exhibit C. Evidence of that insurance must be
delivered to Landlord prior to the Commencement Date.

Section 10.2 Landlord's Insurance. Landlord may, at its election, provide any or all of
the following types of insurance, with or without deductible and in amounts and coverages as
may be determined by Landlord in its discretion: "all risk" property insurance, subject to
standard exclusions, covering the Building and/or Project, and such other risks as Landlord or its
mortgagees may from time to time deem appropriate, including leasehold improvements made
by Landlord, and commercial general liability coverages. Landlord shall not be required to carry
insurance of any kind on Tenant's property, including leasehold improvements, trade fixtures,
furnishings, equipment, plate glass, signs and all other items of personal property, and shall not
be obligated to repair or replace that property should damage occur. All proceeds of insurance
maintained by Landlord upon the Building and/or the Project shall be the property of Landlord,
whether or not Landlord is obligated to or elects to make any repairs. At Landlord's option,
Landlord may self insure all or any portion of the risks for which Landlord elects to provide
insurance hereunder.

Section 10.3 Tenant's Indemnity. To the fullest extent permitted by law, Tenant shall
defend, indemnify, protect, save and hold harmless Landlord, its agents, and any and all affiliates
of Landlord, including, without limitation, any corporations or other entities controlling,
controlled by or under common control with Landlord, from and against any and all claims,
liabilities, costs or expenses arising either before or after the Commencement Date from Tenant's
use or occupancy of the Premises, the Building or the Common Areas, or from the conduct of its
business, or from any activity work, or thing done, permitted or suffered by Tenant or its agents,
employees, invitees or licensees in or about the Premises, the Building or the Common Areas, or
from any default in the performance of any obligation on Tenant's part to be performed under
this Lease, or from any act or negligence of Tenant or its agents, employees, visitors, patrons,
guests, invitees or licensees. Landlord may, at its option, require Tenant to assume Landlord's
defense in any action covered by this Section through counsel satisfactory to Landlord. The
provisions of this Section shall expressly survive the expiration or sooner termination of this
Lease.

Section 10.4 Landlord's Nonliability. Landlord shall not be liable to Tenant, its
employees, agents and invitees, and Tenant hereby waives all claims against Landlord for loss of
or damage to any property, or any injury to any person, or loss or interruption of business or
income, or any other loss, cost, damage, injury or liability whatsoever (including without
limitation any consequential damages and lost profit or opportunity costs) resulting from, but not
limited to, Acts of God, acts of civil disobedience or insurrection, acts or omissions of other
tenants within the Project or their agents, employees, contractors, guests or invitees, fire,
explosion, falling plaster, steam, gas, electricity, water or rain which may leak or flow from or
into any part of the Building or from the breakage, leakage, obstruction or other defects of the
pipes, sprinklers, wires, appliances, plumbing, air conditioning, electrical works or other fixtures
in the Building, whether the damage or injury results from conditions arising in the Premises or
in other portions of the Project. It is understood that any such condition may require the
temporary evacuation or closure of all or a portion of the Building. Except as provided in
Sections 11.1 and 12.1 below, there shall be no abatement of rent and no liability of Landlord by
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reason ol any injury (o or interference with Tenant's business (including without limitation
consequential damages and lost profit or opportunity costs) arising from the making of any
repairs, alterations or improvements to any portion of the Building, including repairs to the
Premises, nor shall any related activity by Landlord constitute an actual or constructive eviction;
provided, however, that in making repairs, alterations or improvements, Landlord shall interfere
as little as reasonably practicable with the conduct of Tenant's business in the Premises. Neither
Landlord nor its agents shall be liable for interference with light or other similar intangible
interests. Tenant shall immediately notify Landlord in case of fire or accident in the Premises,
the Building or the Project and of defects in any improvements or equipment.

Section 10.5 Waiver of Subrogation. Landlord and Tenant each hereby waives all
rights of recovery against the other and the other's agents on account of loss and damage
occasioned to the property of such waiving party to the extent only that such loss or damage is
required to be insured against under any "all risk" property insurance policies required by this
Article X; provided however, that (i) the foregoing waiver shall not apply to the extent of
Tenant's obligations to pay deductibles under any such policies and this Lease, and (ii) if any loss
is due to the act, omission or negligence or willful misconduct of Tenant or its agents,
employees, contractors, guests or invitees, Tenant's liability insurance shall be primary and shall
cover all losses and damages prior to any other insurance hereunder. By this waiver it is the
intent of the parties that neither Landlord nor Tenant shall be liable to any insurance company
(by way of subrogation or otherwise) insuring the other party for any loss or damage insured
against under any "all risk" property insurance policies required by this Article, even though such
loss or damage might be occasioned by the negligence or such party, its agents, employees,
contractors, guests or invitees. The provisions of this Section shall not limit the indemnification
provisions elsewhere contained in this Leasc.

ARTICLE XI
DAMAGE OR DESTRUCTION
Section 11.1 Restoration.

(a) If the Premises is damaged, Landlord shall repair that damage as soon as
reasonably possible, at its expense, unless: (i) Landlord reasonably determines that the cost of
repair is not covered by Landlord's fire and extended coverage insurance plus such additional
amounts unless Tenant elects, at its option, to contribute, excluding however the deductible (for
which Tenant shall be responsible for Tenant's proportionate share); (ii) Landlord reasonably
determines that the Premises cannot, with reasonable diligence, be fully repaired by Landlord (or
cannot bc safcly rcpaired because of the presence of hazardous factors, including without
limitation, Hazardous Materials, earthquake faults, and other similar dangers) within two
hundred seventy (270) days after the date of the damage; (iii) an event of default by Tenant has
occurred and is continuing at the time of such damage; or (iv) the damage occurs during the final
twelve (12) months of the Term. Should Landlord elect not to repair the damage for one of the
preceding reasons, Landlord shall so notify Tenant in writing within sixty (60) days after the
damage occurs and this Lease shall terminate as of the date of that notice.

(b) Unless Landlord elects to terminate this Lease in accordance with

19

50061345.1



subsection (a) above, this Lease shall continue in effect for the remainder of the Term; provided
that so long as Tenant is not in default under this Lease, if the damage is so extensive that
Landlord reasonably determines that the Premises cannot, with reasonable diligence, be repaired
by Landlord (or cannot be safely repaired because of the presence of hazardous factors,
earthquake faults, and other similar dangers) so as to allow Tenant's substantial use and
enjoyment of the Premises within two hundred seventy (270) days after the date of damage, then
Tenant may elect to terminate this Lease by written notice to Landlord within the sixty (60) day
period stated in subsection (a).

() Commencing on the date of any damage to the Premises, and ending on
the sooner of the date the damage is repaired or the date this Lease is terminated, the rental to be
paid under this Lease shall be abated in the same proportion that the floor area of the Premises
that is rendered unusable by the damage from time to time bears to the total floor area of the
Premises, but only to the extent that any business interruption insurance proceeds are received by
Landlord therefor from Tenant's insurance described in Exhibit C.

(d) Notwithstanding the provisions of subsections (a), (b) and (¢) of this
Section, and subject to the provisions of Section 10.5 above, the cost of any repairs shall be
borne by Tenant, and Tenant shall not be entitled to rental abatement or termination rights, if the
damage is due to the fault or neglect of Tenant or its employees, subtenants, invitees or
representatives. In addition, the provisions of this Section shall not be deemed to require
Landlord to repair any improvements or fixtures that Tenant is obligated to repair or insure
pursuant to any other provision of this Lease.

(e) Tenant shall fully cooperate with Landlord in removing Tenant's personal
property and any debris from the Premises to facilitate all inspections of the Premises and the
making of any repairs. Notwithstanding anything to the contrary contained in this Lease, if
Landlord in good faith believes there is a risk of injury to persons or damage to property from
entry into the Building or Premises following any damage or destruction thereto, Landlord may
restrict entry into the Building or the Premises by Tenant, its employees, agents and contractors
in a non-discriminatory manner, without being deemed to have violated Tenant's rights of quiet
enjoyment to, or made an unlawful detainer of, or evicted Tenant from, the Premises. Upon
request, Landlord shall consult with Tenant to determine if there are safe methods of entry into
the Building or the Premises solely in order to allow Tenant to retrieve files, data in computers,
and necessary inventory, subject however to all indemnities and waivers of liability from Tenant
to Landlord contained in this Lease and any additional indemnities and waivers of liability which
Landlord may require.

Section 11.2  Lease Governs. Tenant agrees that the provisions of this Lease, including
without limitation Section 11.1, shall govern any damage or destruction and shall accordingly
supersede any contrary statute or rule of law.

ARTICLE XII
EMINENT DOMAIN

Section 12.1 Total or Partial Taking. If all or a material portion of the Premises is
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taken by any lawful authorily by exercise of the right of eminent domain, or sold to prevent a
taking, either Tenant or Landlord may terminate this Lease effective as of the date possession is
required to be surrendered to the authority. In the event title to a portion of the Premises is taken
or sold in lieu of taking, and if Landlord clects to restore the Premises in such a way as to alter
the Premises materially, either party may terminate this Lease, by written notice to the other
party, effective on the date of vesting of title. In the event neither party has clected to terminate
this Lease as provided above, then Landlord shall promptly, after receipt of a sufficient
condemnation award, proceed to restore the Premises to substantially their condition prior to the
taking, and a proportionate allowance shall be made to Tenant for the rent corresponding to the
time during which, and to the part of the Premises of which, Tenant is deprived on account of the
taking and restoration. In the event of a taking, Landlord shall be entitled to the entire amount of
the condemnation award without deduction for any estate or interest of Tenant; provided that
nothing in this Section shall be deemed to give Landlord any interest in, or prevent Tenant from
seeking any award against the taking authority for, the taking of personal property and fixtures
belonging to Tenant or for relocation or business interruption expenses recoverable from the
taking authority.

Section 12.2 Temporary Taking. No temporary taking of the Premises shall terminate
this Lease or give Tenant any right to abatement of rent, and any award specifically attributable
to a temporary taking of the Premises shall belong cntircly to Tenant. A tcmporary taking shall
be deemed to be a taking of the use or occupancy of the Premises for a period of not to exceed
one hundred eighty (180) days.

Section 12.3  Taking of Parking Area. In the event there shall be a taking of the parking
area such that Landlord can no longer provide sufficient parking to comply with this Lease,
Landlord may substitute reasonably equivalent parking in a location reasonably close to the
Building; provided that if Landlord fails to make that substitution within one hundred eighty
(180) days following the taking and if the taking materially impairs Tenant's use and enjoyment
of the Premises, Tenant may, at its option, terminate this Lease by written notice to Landlord. If
this Lease is not so terminated by Tenant, there shall be no abatement of rent and this lease shall
continue in effect.

ARTICLE XIII
SUBORDINATION; ESTOPPEL CERTIFICATE; FINANCIALS

Section 13.1  Subordination. At the option of Landlord, this Lease shall be either
superior or subordinate to all ground or underlying leases, mortgages and deeds of trust, if any,
which may hereafter affcct the Premises, and to ail renewals, modifications, consolidations,
replacements and extensions thereof; provided, that so long as Tenant is not in default under this
Lease, this Lease shall not be terminated or Tenant's quiet enjoyment of the Premises disturbed
in the event of termination of any such ground or underlying lease, or the foreclosure of any such
mortgage or deed of trust, to which Tenant has subordinated this Lease pursuant to this Section.
In the event of a termination or foreclosure, Tenant shall become a tenant of and attorn to the
successor in interest to Landlord upon the same terms and conditions as are contained in this
Lease, and shall execute any instrument reasonably required by Landlord's successor for that
purpose. Tenant shall also, upon written request of Landlord, execute and deliver all instruments
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as may be required from time to time to subordinate the rights of Tenant under this Lease to any
ground or underlying lease or to the lien of any mortgage or deed of trust (provided that such
instruments include the nondisturbance and attornment provisions set forth above), or, if
requested by Landlord, to subordinate, in whole or in part, any ground or underlying lease or the
lien of any mortgage or deed of trust to this Lease.

Section 13.2  Estoppel Certificate.

(a) Tenant shall, at any time upon not less than ten (10) days prior written
notice from Landlord, execute, acknowledge and deliver to Landlord, in any form that Landlord
may reasonably require, a statement in writing (i) certifying that this Lease is unmodified and in
full force and effect (or, if modified, stating the nature of the modification and certifying that this
Lease, as modified, is in full force and effect) and the dates to which the rental, additional rent
and other charges have been paid in advance, if any, and (ii) acknowledging that, to Tenant's
knowledge, there are no uncured defaults on the part of Landlord, or specifying each default if
any are claimed, and (iii) setting forth all further information that Landlord may reasonably
require. Tenant's statement may be relied upon by any prospective purchaser or encumbrancer of
the Premises.

b) Notwithstanding any other rights and remedies of Landlord, Tenant's
failure to deliver any estoppel statement within the provided time shall be conclusive upon
Tenant that (i) this Lease is in full force and effect, without modification except as may be
represented by Landlord, (ii) there are no uncured defaults in Landlord's performance, and (iii)
not more than one month's rental has been paid in advance.

Section 13.3 Financials.

(a) Tenant shall deliver to Landlord, prior to the execution of this Lease and
thereafter at any time upon Landlord's request, Tenant's current tax returns and financial
statements, certified true, accurate and complete by the chief financial officer of Tenant,
including a balance sheet and profit and loss statement for the most recent prior year
(collectively, the "Statements"), which Statements shall accurately and completely reflect the
financial condition of Tenant. Landlord agrees that it will keep the Statements confidential,
except that Landlord shall have the right to deliver the same to any proposed purchaser or
encumbrancer of the Premises.

(b) Tenant acknowledges that Landlord is relying on the Statements in its
determination to enter into this Lease, and Tenant represents to Landlord, which representation
shall be deemed made on the date of this Lease and again on the Commencement Date, that no
material change in the financial condition of Tenant, as reflected in the Statements, has occurred
since the date Tenant delivered the Statements to Landlord. The Statements are represented and
warranted by Tenant to be correct and to accurately and fully reflect Tenant's true financial
condition as of the date of submission by any Statements to Landlord.

ARTICLE XIV

DEFAULTS AND REMEDIES
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Section 14.1  Tenant's Defaults. In addition Lo any other event of default set forth in this
Lease, the occurrence of any one or more of the following events shall constitute a default by
Tenant:

(a) The failure by Tenant to make any payment of rent or additional rent
required to be made by Tenant, as and when due, where the failure continues for a period of three
(3) days after written notice from Landlord to Tenant; provided, however, that any such notice
shall be in lieu of, and not in addition to, any notice required under California Code of Civil
Procedure Section 1161 and 1161(a) as amended. For purposes of these default and remedies
provisions, the term "additional rent" shall be deemed to include all amounts of any type
whatsoever other than Basic Rent to be paid by Tenant pursuant to the terms of this Lease.

) Assignment, sublease, encumbrance or other transfer of the Lease by
Tenant, either voluntarily or by operation of law, whether by judgment, execution, transfer by
intestacy or testacy, or other means, without the prior written consent of Landlord.

(c) The discovery by Landlord that any financial statement provided by
Tenant, or by any affiliate, successor or guarantor of Tenant, was materially false.

(d) The failure of Tenant to timely and fully provide any subordination
agreement, estoppel certificate or financial statements in accordance with the requirements of
Article XIII.

(c) The failure or inability by Tenant to observe or perform any of the express
or implied covenants or provisions of this Leasc to be observed or performed by Tenant, other
than as specified in any other subsection of this Section, where the failure continues for a period
of thirty (30) days after written notice from Landlord to Tenant or such shorter period as is
specified in any other provision of this T ease; provided, however, that any such notice shall be in
lieu of, and not in addition to, any notice required under California Code of Civil Procedure
Section 1161 and 1161(a) as amended. However, if the nature of the failure is such that more
than thirty (30) days are reasonably required for its cure, then Tenant shall not be deemed to be
in default if Tenant commences the cure within thirty (30) days, and thereafter diligently pursues
the cure to completion.

) (1) The making by Tenant of any general assignment for the benefit of
creditors; (ii) the filing by or against Tenant of a petition to have Tenant adjudged a Chapter 7
debtor under the Bankruptcy Code or to have debts discharged or a petition for reorganization or
arrangement under any law relating to bankruptcy (unless, in the case of a petition filed against
‘T'enant, the same is dismissed within thirty (30) days); (iii) the appointment of a trustec or
receiver to take possession of all or substantially all of Tenant's assets located at the Premises or
of Tenant's interest in this Lease, if possession is not restored to Tenant within thirty (30) days;
(iv) the attachment, execution or other judicial seizure of substantially alt of Tenant's assets
located at the Premises or of Tenant's interest in this Lease, where the seizure is not discharged
within thirty (30) days; or (v) Tenant's convening of a meeting of its creditors for the purpose of
effecting a moratorium upon or composition of its debts. Landlord shall not be deemed to have
knowledge of any event described in this subsection unless notification in writing is received by
Landlord, nor shall there be any presumption attributable to Landlord of Tenant's insolvency. In
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the event that any provision of this subsection is contrary to applicable law, the provision shall
be of no force or effect.

Section 14.2 Landlord's Remedies.

(a) In the event of any default by Tenant, or in the event of the abandonment
of the Premises by Tenant, then in addition to any other remedies available to Landlord,
Landlord may exercise the following remedies:

(i) Landlord may terminate Tenant's right to possession of the
Premises by any lawful means, in which case this Lease shall terminate and Tenant shall
immediately surrender possession of the Premises to Landlord. Such termination shall not affect
any accrued obligations of Tenant under this Lease. Upon termination, Landlord shall have the
right to reenter the Premises and remove all persons and property. Landlord shall also be entitled
to recover from Tenant:

@)) The worth at the time of award of the unpaid rent and
additional rent which had been earned at the time of termination;

2 The worth at the time of award of the amount by which the
unpaid rent and additional rent which would have been earned after termination until the time of
award exceeds the amount of such loss that Tenant proves could have been reasonably avoided;

3) The worth at the time of award of the amount by which the
unpaid rent and additional rent for the balance of the Term after the time of award exceeds the
amount of such loss that Tenant proves could be reasonably avoided;

4) Any other amount necessary to compensate Landlord for all
the detriment proximately caused by Tenant's failure to perform its obligations under this Lease
or which in the ordinary course of things would be likely to result from Tenant's default,
including, but not limited to, the cost of recovering possession of the Premises, refurbishment of
the Premises, marketing costs, commissions and other expenses of reletting, including necessary
repair, the unamortized portion of any tenant improvements, brokerage commissions and
Landlord's Work funded by Landlord in connection with this Lease, reasonable attorneys' fees,
and any other reasonable costs; and

5) At Landlord's election, all other amounts in addition to or
in lieu of the foregoing as may be permitted by law. The term "rent" as used in this Lease shall
be deemed to mean the Basic Rent, and all other sums required to be paid by Tenant to Landlord
pursuant to the terms of this Lease. Any sum, other than Basic Rent, shall be computed on the
basis of the average monthly amount accruing during the twenty four (24) month period
immediately prior to default, except that if it becomes necessary to compute such rental before
the twenty four (24) month period has occurred, then the computation shall be on the basis of the
average monthly amount during the shorter period. As used in subparagraphs (1) and (2) above,
the "worth at the time of award" shall be computed by allowing interest at the rate of ten percent
(10%) per annum. As used in subparagraph (3) above, the "worth at the time of award" shall be
computed by discounting the amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus one percent (1%).
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(i) Landlord may elect not to terminale Tenanl's right to possession of
the Premises, in which event Landlord may continue to enforce all of its rights and remedies
under this Lease, including the right to collect all rent as it becomes due. Efforts by the Landlord
to maintain, preserve or relet the Premises, or the appointment of a receiver to protect the
Landlord's interests under this Lease, shall not constitute a termination of the Tenant's right to
possession of the Premises. Tn the event that Landlord elects to avail itself of the remedy
provided by this subsection (ii), Landlord shall not unreasonably withhold its consent to an
assignment or subletting of the Premises subject to the reasonable standards for Landlord's
consent as are contained in this Lease.

(b) Landlord shall be under no obligation to observe or perform any covenant
of this Lease on its part to be observed or performed which accrues after the date of any default
by Tenant unless and until the default is cured by Tenant, it being understood and agreed that the
performance by Landlord of its obligations under this Lease are expressly conditioned upon
Tenant's full and timely performance of its obligations under this Lease. The various rights and
remedies reserved to Landlord in this Lease or otherwise shall be cumulative and, except as
otherwise provided hy California law, T.andlord may pursue any or all of its rights and remedies
at the same time.

(r) No delay or omission of Landlord to exercise any right or remedy shall be
construed as a waiver of the right or remedy or of any default by Tenant. The acceptance by
Landlord of rent shall not be a (i) waiver of any preceding breach or default by Tenant of any
provision of this Lease, other than the failure of Tenant to pay the particular rent accepted,
regardless of Landlord's knowledge of the preceding breach or default at the time of acceptance
of rent, or (ii) a waiver of Landlord's right to exercise any remedy available to Landlord by virtue
of the breach or default. The acceptance of any payment from a debtor in possession, a trustee, a
receiver or any other person acting on behalf of Tenant or Tenants estate shall not waive or cure
a default under Section 14.1. No payment by Tenant or receipt by Landlord of a lesser amount
than the rent required by this Lease shall be deemed to be other than a partial payment on
account of the earliest due stipulated rent, nor shall any endorsement or statement on any check
or letter be deemed an accord and satisfaction and Landlord shall accept the check or payment
without prejudice to Landlord's right to recover the balance of the rent or pursue any other
remedy available to it. No act or thing done by Landlord or Landlord's agents during the Term
shall be deemed an acceptance of a surrender of the Premises, and no agreement to accept a
surrender shall be valid unless in writing and signed by Landlord. No employee of Landlord or
of Landlord's agents shall have any power to accept the keys to the Premises prior to the
termination of this Lease, and the delivery of the keys to any employee shall not operate as a
termination of the Lease or a surrender of the Premises.

Section 14.3 Late Payments.

(a) Any rent due under this Lease that is not received by Landlord when due
shall bear interest at the maximum rate permitted by law from the date due until fully paid. The
payment of interest shall not cure any default by Tenant under this Lease. It is the intent of this
provision that Landlord shall be compensated by such payment of interest for loss resulting from
rental delinquency including costs to Landlord of servicing the delinquent amount. In addition,
Tenant acknowledges that the late payment by Tenant to Landlord of rent will cause Landlord to
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incur costs not contemplated by this Lease, the exact amount of which will be extremely difficult
and impracticable to ascertain. Those costs may include, but are not limited to, administrative,
processing and accounting charges, and late charges which may be imposed on Landlord by the
terms of any ground lease, mortgage or trust deed covering the Premises. Accordingly, if any
rent due from Tenant shall not be received by Landlord or Landlord's designee within five (5)
days after the date due, then Tenant shall pay to Landlord, in addition to the interest provided
above, a late charge in a sum equal to the greater of six percent (6%) of the amount overdue or
Two Hundred Fifty Dollars ($250.00) for each delinquent payment. Acceptance of a late charge
by Landlord shall not constitute a waiver of Tenant's default with respect to the overdue amount,
nor shall it prevent Landlord from exercising any of its other rights and remedies.

(b) Following each second consecutive installment of rent that is paid within
five (5) days following notice of nonpayment from Landlord, Landlord shall have the option (i)
to require that beginning with the first payment of rent next due, rent shall no longer be paid in
monthly installments but shall be payable quarterly three (3) months in advance and/or (ii) to
require that Tenant increase the amount, if any, of the Security Deposit by one hundred percent
(100%). Should Tenant deliver to Landlord, at any time during the Term, two (2) or more
insufficient checks, the Landlord may require that all monies then and thereafter due from
Tenant be paid to Landlord by cashier's check.

Section 14.4 Right of Landlord to Perform. All covenants and agreements to be
performed by Tenant under, this Lease shall be performed at Tenant's sole cost and expense and
without any abatement of rent or right of set off. If Tenant fails to pay any sum of money, other
than rent, or fails to perform any other act on its part to be performed under this Lease, and the
failure continues beyond any applicable grace period set forth in Section 14.1, then in addition to
any other available remedies, Landlord may, at its election make the payment or perform the
other act on Tenant's part. Landlord's election to make the payment or perform the act on
Tenant's part shall not give rise to any responsibility of Landlord to continue making the same or
similar payments or performing the same or similar acts. Tenant shall, promptly upon demand
by Landlord, reimburse Landlord for all sums paid by Landlord and all necessary incidental
costs, together with interest at the maximum rate permitted by law from the date of the payment
by Landlord. Landlord shall have the same rights and remedies if Tenant fails to pay those
amounts as Landlord would have in the event of a default by Tenant in the payment of rent.

Section 14.5 Default by Landlord. The Landlord shall be deemed to be in default under
this Lease if the Landlord shall fail in the due performance of any of its obligations under this
Lease and such failure shall continue for thirty (30) days after the Tenant shall have given
written notice thereof to the Landlord or the Landlord otherwise obtains Actual Knowledge
thereof, (or, in a case of a default which is curable but cannot be cured with the payment of
money and which cannot with due diligence be wholly cured within such thirty (30) day period,
if the Landlord shall fail to commence to cure the same within said thirty (30) day period, or,
having promptly so commenced to cure the same shall fail thereafter to prosecute the curing
thereof in good faith and with due diligence, it being intended that the time within which to cure
such a default shall be extended for such period as may be necessary to complete the curing of
the same in good faith and with due diligence). If the Landlord is in default of any of its
obligations hereunder, then the Tenant will have the right to exercise all remedies provided at
law or in equity, including, without limitation, specific performance, but excluding the right to
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terminate this Lease. In addilion, Tenanl may enter any portion of the Premises to remedy such
default at Landlord’s expense and make such payment or perform such act for the account of the
Landlord and the Tenant shall not thereby be deemed to have waived any default or released the
Landlord from any of its obligations hereunder. All amounts so paid by the Tenant and all
incidental costs and expenses (including reasonable attorneys’ fees, costs and expenses) incurred
in connection with such payment or performance shall be paid by the Landlord to the Tenant
within ten (10) days of demand.

Section 14.6  Expenses and Legal Fees. All sums reasonably incurred by Landlord in
connection with any event of default by Tenant under this Lease or holding over of possession by
Tenant after the expiration or earlier termination of this Lease, including without limitation all
costs, expenses and actual accountants, appraisers, attorneys and other professional fees, and any
collection agency or other collection charges, shall be due and payable by Tenant to Landlord on
demand, and shall bear interest at the rate of ten percent (10%) per annum. Should either
Landlord or Tenant bring any action in connection with this T.ease, the prevailing party shall be
entitled to recover as a part of the action its reasonable attorneys' fees, and all other costs. The
prevailing party for the purpose of this paragraph shall be determined by the trier of the facts.

Section 14.7 WAIVER OF JURY TRIAL. LANDLORD AND TENANT EACH
ACKNOWLEDGES THAT IT IS AWARE OF AND HAS HAD THE ADVICE OF COUNSEL
OF ITS CHOICE WITH RESPECT TO ITS RIGHTS TO TRIAL BY JURY, AND EACH
PARTY DOES HEREBY EXPRESSLY AND KNOWINGLY WAIVE AND RELEASE ALL
SUCH RIGHTS TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM BROUGHT BY EITHER PARTY HERETO AGAINST THE OTHER
(AND/OR  AGAINST ITS OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, OR
SUBSIDIARY OR AFFILIATED ENTITIES) ON ANY MATTERS WHATSOEVER
ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, TENANT'S USE
OR OCCUPANCY OF THE PREMISES, AND/OR ANY CLAIM OF INJURY OR DAMAGE.

Section 14.8  Satisfaction of Judgment. The obligations of Landlord do not constitute
the personal obligations of the individual partners, members, trustees, directors, officers or
shareholders of T.andlord or its constituent partners. Should Tenant recover a money judgment
against Landlord, the sole recourse of Tenant shall be against Landlord's interest in the Premises,
and no attachment, execution, writ or other process shall be sought or obtained, and no judicial
proceeding shall be initiated by or on behalf of Tenant against Landlord personally or Landlord's
assets except with respect to Landlord's inlerest in the Premises.

Section 14.9 Limitation of Actions Against Landlord. Any claim, demand or right of
any kind by Tenant which is based upon or arises in connection with this Lease shall be barred
unless Tenant commences an action thereon within six (6) months after the date that the act,
omission, event or default upon which the claim, demand or right arises, has occurred.

ARTICLE XV
END OF TERM

Section 15.1 Holding Over. This Lease shall terminate without further notice upon the
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expiration of the Term, and any holding over by Tenant after the expiration shall not constitute a
renewal or extension of this Lease, or give Tenant any rights under this Lease, except when in
writing signed by both parties. If Tenant holds over for any period after the expiration (or earlier
termination) of the Term without the prior written consent of Landlord, such possession shall
constitute a tenancy at sufferance only; such holding over with the prior written consent of
Landlord shall constitute a month to month tenancy commencing on the first (1st) day following
the termination of this Lease. In either of such events, possession shall be subject to all of the
terms of this Lease, except that the monthly Basic Rent shall be the greater of (a) two hundred
percent (200%) of the Basic Rent for the month immediately preceding the date of termination or
(b) the then currently scheduled Basic Rent for comparable space in the Project. If Tenant fails
to surrender the Premises upon the expiration of this Lease despite demand to do so by Landlord,
Tenant shall indemnify and hold Landlord harmless from all loss, cost, expense or liability,
including without limitation, reasonable attorneys' fees and any claims made by any succeeding
tenant relating to such failure to surrender. Acceptance by Landlord of rent after the termination
shall not constitute a consent to a holdover or result in a renewal of this Lease. The foregoing
provisions of this Section are in addition to and do not affect Landlord's right of reentry or any
other rights of Landlord under this Lease or at law.

Section 15.2 Merger on Termination. The voluntary or other surrender of this Lease by
Tenant, or a mutual termination of this Lease, shall terminate any or all existing subleases unless
Landlord, at its option, elects in writing to treat the surrender or termination as an assignment to
it of any or all subleases affecting the Premises.

Section 15.3  Surrender of Premises; Removal of Property. Upon the Expiration Date or
upon any earlier termination of this Lease, Tenant shall quit and surrender possession of the
Premises to Landlord in as good order, condition and repair as when received or as hereafter may
be improved by Landlord or Tenant, reasonable wear and tear and repairs which are Landlord's
obligation excepted, and shall, without expense to Landlord, remove or cause to be removed
from the Premises all signs installed by or on behalf of Tenant, personal property, and debris,
except for any items which are designated in writing by Landlord to remain. Tenant shall repair
all damage to the Premises resulting from the removal, which repair shall include the patching
and filling of holes and repair of structural damage, provided that Landlord may instead elect to
repair any structural damage at Tenant's expense. If Tenant shall fail to comply with the
provisions of this Section, Landlord may affect the removal and/or make any repairs, and the
cost to Landlord shall be additional rent payable by Tenant upon demand. If Tenant fails to
remove Tenant's personal property from the Premises upon the expiration of the Term, Landlord
may remove, store, dispose of and/or retain such personal property, at Landlord's option, in
accordance with then applicable laws, all at the expense of Tenant. If requested by Landlord,
Tenant shall execute, acknowledge and deliver to Landlord an instrument in writing releasing
and quitclaiming to Landlord all right, title and interest of Tenant in the Premises.

ARTICLE XVI
PAYMENTS AND NOTICES

All sums payable by Tenant to Landlord shall be paid, without deduction or offset, in
lawful money of the United States to Landlord at its address set forth in Item 12 of the Basic

28

50061345.1



Lease Provisions, or al any olher place as Landlord may designated in writing. Unless this Lease
expressly provides otherwise, as for example in the payment of rent pursuant to Section 4.1, all
payments shall be due and payable within five (5) days after demand. All payments requiring
proration shall be prorated on the basis of a thirty (30) day month and a three hundred sixty (360)
day year. Any notice, election, demand, consent, approval or other communication to be given
or other document to be delivered by either party to the other may be delivered in person or by
courier or overnight delivery service to the other party, or may be deposited in the United States
mail, duly registered or certified, postage prepaid, return receipt requested, and addressed to the
other party at the address set forth in item 12 of the Basic Lease Provisions, or if to Tenant, at
that address or, from and after the Commencement Date, at the Premises (whether or not Tenant
has departed from, abandoned or vacated the Premises), or may be delivered by telegram, telex
or telecopy, provided that receipt thereof is telephonically confirmed. Either party may, by
written notice to the other, served in the manner provided in this Article, designate a different
address. If any notice or other document is sent by mail, it shall be deemed served or delivered
twenty-four (24) hour after mailing. If more than ore person or entity is named as Tenant under
this Lease, service of any notice upon any one of them shall be deemed as service upon all of
them.

ARTICLE XVII
RULES AND REGULATIONS

Tenant agrees to observe faithfully and comply strictly with the Rules and Regulations,
attached as Exhibit D, and any reasonable and nondiscriminatory amendments, modifications
and/or additions as may be adopted and published by written notice to tenants by Landlord for
the safety, care, security, good order, or cleanliness of the Premises, and Project and Common
Areas (if applicable). Landlord shall not be liable to Tenant for any violation of the Rules and
Regulations or the breach of any covenant or condition in any lease by any other tenant or such
tenant's agents, employees, contractors, quests or invitees. One or more waivers by Landlord of
any breach of the Rules and Regulations by Tenant or by any other tenant(s) shall not be a
waiver of any subsequent breach of that rule or any other. Tenant's failure to keep and observe
the Rules and Regulations shall constitute a default under this Lease. In the case of any conflict
between the Rules and Regulations and this Lease, this Lease shall be controlling.

ARTICLE XVIII
BROKER'S COMMISSION

The parties recognize as the broker(s) who negotiated this Lease the firm(s), if any,
whose name(s) is (are) stated in Item 10 of the Basic Lease Provisions, and agree that Landlord
shall be responsible for the payment of brokerage commissions to those broker(s) unless
otherwise provided in this Lease. Tenant warrants that it has had no dealings with any other real
estate broker or agent in connection with the negotiation of this Lease, and Tenant agrees to
indemnify and hold Landlord harmless from any cost, expense or liability (including reasonable
attorneys' fees) for any compensation, commissions or charges claimed by any other real estate
broker or agent employed or claiming to represent or to have been employed by Tenant in
connection with the negotiation of this Lease. The foregoing agreement shall survive the
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termination of this Lease. If Tenant fails to take possession of the Premises or if this Lease
otherwise terminates prior to the Expiration Date as the result of failure of performance by
Tenant, Landlord shall be entitled to recover from Tenant the unamortized portion of any
brokerage commission funded by Landlord in addition to any other damages to which Landlord
may be entitled.

ARTICLE XIX
TRANSFER OF LANDLORD'S INTEREST

In the event of any transfer of Landlord's interest in the Premises, the transferor shall be
automatically relieved of all obligations on the part of Landlord accruing under this Lease from
and after the date of the transfer, provided that any funds held by the transferor in which Tenant
has an interest shall be turned over, subject to that interest, to the transferee and Tenant is
notified of the transfer as required by law. No holder of a mortgage and/or deed of trust to which
this Lease is or may be subordinate, and no landlord under a so called sale leascback, shall be
responsible in connection with the Security Deposit, unless the mortgagee or holder of the deed
of trust or the landlord actually receives the Security Deposit. It is intended that the covenants
and obligations contained in this Lease on the part of Landlord shall, subject to the foregoing, be
binding on Landlord, its successors and assigns, only during and in respect to their respective
successive periods of ownership.

ARTICLE XX

INTERPRETATION

Section 20.1 Gender and Number. Whenever the context of this Lease requires, the
words "Landlord" and "Tenant" shall include the plural as well as the singular, and words used in
neuter, masculine or feminine genders shall include the others.

Section 20.2 Headings. The captions and headings of the articles and sections of this
Lease are for convenience only, are not a part of this Lease and shall have no effect upon its
construction or interpretation.

Section 20.3  Joint and Several Liability. If more than one person or entity is named as
Tenant, the obligations imposed upon each shall be joint and several and the act of or notice
from, or notice or refund to, or the signature of, any one or more of them shall be binding on all
of them with respect to the tenancy of this Lease, including, but not limited to, any renewal,
extension, termination or modification of this Lease.

Section 20.4 Successors. Subject to Articles IX and XIX, all rights and liabilities given
to or imposed upon Landlord and Tenant shall extend to and bind their respective heirs,
executors, administrators, successors and assigns. Nothing contained in this Section is intended,
or shall be construed, to grant to any person other than Landlord and Tenant and their successors
and assigns any rights or remedies under this Lease.

Section 20.5 Time of Essence. Time is of the essence with respect to the performance
of every provision of this Lease.

30

50061345, 1



Section 20.6  Controlling Law. This Lease shall be governed by and interpreted in
accordance with the laws of the State of California.

Section 20.7 Severability. If any term or provision of this Lease, the deletion of which
would not adversely affect the receipt of any material benefit by either party or the deletion of
which is consented to by the party adversely affected, shall be held invalid or unenforceable to
any extent, the remainder of this Lease shall not be affected and each term and provision of this
Lease shall be valid and enforceable to the fullest extent permitted by law.

Section 20.8 Waiver and Cumulative Remedies. One or more waivers by Landlord or
Tenant of any breach of any term, covenant or condition contained in this Lease shall not be a
waiver of any subsequent breach of the same or any other term, covenant or condition. Consent
to any act by one of the parties shall not be deemed to render unnecessary the obtaining of that
party's consent to any subsequent act. No breach by Tenant of this Lease shall be deemed to
have been waived by Landlord unless the waiver is in a writing signed by Landlord. The rights
and remedies of Landlord under this Lease shall be cumulative and in addition to any and all
other rights and remedies which Landlord may have.

Section 20.9  Inability to Perform. In the event that Landlord shall be delayed or
hindered in or prevented from the performance of any work or in performing any act required
under this Lease by reason of any cause beyond the reasonable control of Landlord, then the
performance of the work or the doing of the act shall be excused for the period of the delay and
the time for performance shall be extended for a period equivalent to the period of the delay.

Section 20.10 Entire Agreement. This Lease and its exhibits and other attachments
cover in full each and every agreement of every kind between the parties concerning the
Premises, the Building, and the Project, and all preliminary negotiations, oral agreements,
understandings and/or practices, except those contained in this Lease, are superseded and of no
further effect. Tenant waives its rights to rely on any representations or promises made by
Landlord or others which are not contained in this Lease. No verbal agreement or implied
covenant shall be held to modify the provisions of this Lease, any statute, law, or custom to the
contrary notwithstanding.

Section 20.11 Quiet Enjoyment. Upon the observance and performance of all the
covenants, terms and conditions on Tenant's part to be observed and performed, and subject to
the other provisions of this Lease, Tenant shall peaceably and quietly hold and enjoy the
Premises for the Term without hindrance or interruption by Landlord or any other person
claiming by or through Landlord.

Section 20.12 Survival. All covenants of Landlord or Tenant which reasonably would be
intended to survive the expiration or sooner termination of this Lease, including without
limitation any warranty or indemnity hereunder, shall so survive and continue to be binding upon
and inure to the benefit of the respective parties and their successors and assigns.

ARTICLE XXI

EXECUTION AND RECORDING
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Section 21.1 Counterparts. This Lease may be executed in one or more counterparts,
each of which shall constitute an original and all or which shall be one and the same agreement.

Section 21.2 Corporate and Partnership Authority. If Tenant is a corporation or
partnership, each individual executing this Lease on behalf of the corporation or partnership
represents and warrants that he is duly authorized to execute and deliver this Lease on behalf of
the corporation or partnership, and that this Lease is binding upon the corporation or partnership
in accordance with its terms. Tenant shall, at Landlord's request, deliver a certified copy of its
board of directors' resolution or partnership agreement or certificate authorizing or evidencing
the execution of this Lease.

Section 21.3  Execution of Lease; No Option or Offer. The submission of this Lease to
Tenant shall be for examination purposes only, and shall not constitute an offer to or option for
Tenant to lease the Premises. Execution of this Lease by Tenant and its return to Landlord shall
not be binding upon Landlord, notwithstanding any time interval, until Landlord has in fact
executed and delivered this Lease to Tenant, it being intended that this Lease shall only become
effective upon execution by Landlord and delivery of a fully executed counterpart to Tenant.

Section21.4 Recording. Tenant shall not record this Lease without the prior written
consent of Landlord. Tenant, upon the request of Landlord, shall execute and acknowledge a
"short form" memorandum of this Lease for recording purposes. Tenant shall pay all costs and
expenses in connection with the recording of said memorandum.

Section 21.5 Amendments. No amendment or termination of this Lease shall be
effective unless in writing signed by authorized signatories of Tenant and Landlord, or by their
respective successors in interest. No actions, policies, oral or informal arrangements, business
dealings or other course of conduct by or between the parties shall be deemed to modify this
Lease in any respect.

Section 21.6  Executed Copy. Any fully executed photocopy or similar reproduction of
this Lease shall be deemed an original for all purposes.

Section 21.7 Attachments. All exhibits, amendments, riders and addenda attached to
this Lease are hereby incorporated into and made a part of this Lease.

ARTICLE XXII
MISCELLANEOUS

Section 22.1 Nondisclosure of Lease Terms. Tenant acknowledges and agrees that the
terms of this Lease are confidential and constitute proprietary information of Landlord.
Disclosure of the terms could adversely affect the ability of Landlord to negotiate other leases
and impair Landlord's relationship with other tenants. Accordingly, Tenant agrees that it, and its
partners, members, officers, directors, employees and attorneys, shall not voluntarily disclose the
terms and conditions of this Lease to any other tenant or apparent prospective tenant of the
Project, either directly or indirectly, without the prior written consent of Landlord, provided,
however, that Tenant may disclose the terms to prospective subtenants or assignees under this
Lease.
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Section 22.2  Guaranty. As a condition to the execution of this Lease by Landlord, the
obligations, covenants and performance of the Tenant as herein provided shall be guaranteed in
writing by the Guarantor(s) listed in Item 7 of the Basic Lease Provisions, if any, on a form of
guaranty provided by Landlord.

Section 22.3  Changes Requested by Lender. If, in connection with the Financing, the
lender shall request reasonable modifications in this Lease as a condition to the financing, Tenant
will not unreasonably withhold or delay its consent, provided that the modifications do not
materially increase the obligations of Tenant or materially and adversely affect the leasehold
interest created by this Lease.

Section 22.4 Mortgagee Protection. No act or failure to act on the part of Landlord
which would otherwise entitle Tenant to be relieved of its obligations hereunder or to terminate
this Lease shall result in such a release or termination unless (a) Tenant has given notice by
registered or certified mail to any beneficiary of a deed of trust or mortgage covering the
Premises whose address has been fumished to Tenant and (b) such beneficiary is afforded a
reasonable opportunity to cure the default by Landlord (which in no event shall be less than sixty
(60) days), including, if necessary to effect the cure, time to obtain possession of the Premises by
power of sale or judicial foreclosure provided that such foreclosure remedy is diligently pursued.
Tenant agrees that each heneficiary of a deed of trust or mortgage covering the Premises is an
express third party beneficiary hereof, Tenant shall have no right or claim for the collection of
any deposit from such beneficiary or from any purchaser at a foreclosure sale unless such
beneficiary or purchaser shall have actually received and not refunded the deposit, and Tenant
shall comply with any written directions by any beneficiary to pay rent due hereunder directly to
such beneficiary without determining whether an event of default exists under such beneficiary's
deed of trust.

Section 22.5 Covenants and Conditions. All of the provisions of this Lease shall be
construed to be conditions as well as covenants as though the words specifically expressing or
imparting covenants and conditions were used in each separate provision.

Section 22.6  Security Measures. Tenant hereby acknowledges that Landlord shall have
no obligation whatsoever to provide guard service or other security measures for the benefit of
the Premises or the Project. Tenant assumes all responsibility for the protection of Tenant, its
agents, invitees and property from acts of third parties. Nothing herein contained shall prevent
Landlord, at its sole option, from providing security protection for the Projcct or any part thereof,
in which event the cost thereof shall be included within the definition of Building Costs.
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LANDLORD:

By:

Name:

Title:
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TENANT:

By:

Name:

Title:




EXHIBIT A
PREMISES

(attached)
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SCHEDULE A-1

COMMON AREAS

(attached)
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EXHIBIT B

ENVIRONMENTAL QUESTIONNAIRE AND DISCL.OSURE STATEMENT

The purpose of this form is to obtain information regarding the use of hazardous

substances at the Project. Prospective tenants and contractors should answer the questions in
light of their proposed operations on the premises. Existing tenants and contractors should
answer the questions as they relate to ongoing operations on the premises and should update any
information previously submitted.

If additional space is needed to answer the questions, you may attach separate sheets of

paper to this form. When completed, the form should be sent to Landlord.

50061345.1

Your cooperation in this matter is appreciated.

GENERAL INFORMATION

Name of Responding Company:

Check all that apply: Tenant () Contractor () Prospective ()  Existing ()
Mailing Address:

Contact Person & Title:

Telephone Number:

Address of Leased Premises:

Length of Lease or Contract Term:

Describe the proposed operations to take place on the property, including principal
products manufactured or services to be conducted. Existing tenants and contractors
should describe any proposed changes to ongoing operations.

STORAGE OF HAZARDOUS MATERIALS

2.1 Will any hazardous materials be used or stored on site?

Wastes Yes () No ()
Chemical Products Yes () No()
Biological Hazards/ Yes () No()
Infectious Wastes Yes () No()
Radioactive Materials Yes () No ()

2.2 List any hazardous materials to be used or stored, the quantities that will be on
site at any given time, and the location and method of storage (e.g., bottles in
storage closet on the premises).
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Location and Method

Waste/Products of Storage Quantity

23 Is any underground storage of hazardous substances proposed or currently
conducted on the premises? Yes () No ()

If yes, describe the materials to be stored, and the size and construction of the
tank. Attach copies of any permits obtained for the underground storage of such
substances.

SPILLS

3.1 During the past year, have any spills occurred on the premises? Yes () No ()

If so, please describe the spill and attach the results of any testing conducted to
determine the extent of such spills.

3.2 Were any agencies notified in connection with such spills? Yes () No ()

If so, attach copies of any spill reports or other correspondence with regulatory
agencies.

33 Were any clean up actions undertaken in connection with the spills? Yes () No ()
If so, briefly describe the actions taken. Attach copies of any clearance letters
obtained from any regulatory agencies involved and the results of any final soil or
groundwater sampling done upon completion of the clean-up work.

WASTE MANAGEMENT

4.1 List the waste, if any, generated or to be generated at the premises, whether it is as
hazardous waste, biological or radioactive hazard, its hazard class and the
quantity generated on a monthly basis.

Waste Hazard Class Quantity/Month

4.2 Describe the method(s) of disposal for each waste. Indicate where and how often
disposal will take place.

43 Is any treatment or processing of hazardous, infectious or radioactive wastes
currently conducted or proposed to be conducted at the premises?

Yes () No ()
If yes, please describe any existing or proposed treatment methods.
4.4  Attach copies of any hazardous waste permits or licenses issued to your company
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with respect to its operations on the premises.

WASTEWATER TREATMENT/DISCHARGE

5.1 Do you discharge industrial wastewater to:
storm drain? _ sewer?
surface water? __ no industrial discharge
5.2 Isyourindustrial wastewater treated before discharge? Yes () No ()
If yes, describe the type of treatment conducted.
5.3 Attach copies of any wastewater discharge permits issued to your company with
respect to its operations on the premises.
AIR DISCHARGES
6.1 Do you have any air filtration systems or stacks that discharge into the air?
Yes () No ()
6.2 Do you operate any equipment that require air emissions permits?
Yes () No ()
6.3 Attach copies of any air discharge permits pertaining to these operations.

HAZARDOUS MATERIALS DISCLOSURES

7.1

72

73

7.4

Does your company handle an aggregate of at least 500 pounds, 55 gallons or 200
cubic feet of hazardous material at any given time? If so, state law requires that
you prepare a hazardous materials management plan. Yes () No ()

Has your company prepared a hazardous materials management plan ("business
plan”) pursuant to thc requircments of the fire department of the state and county
in which the Building is situated?  Yes () No ()

If so, attach a copy of the business plan.

Are any of the chemicals used in your operations regulated under Proposition 65?
Yes () No ()

If so, describe the actions taken, or proposed actions to be taken, to comply with
Proposition 65 requirements.

Is your company subject to OSHA Hazard Communication Standard
Requirements? Yes ()No ()
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If so, describe the procedures followed to comply with these requirements.

8. ENFORCEMENT ACTIONS. COMPLAINTS

8.1

8.2

83

8.4

8.5

50061345.1

Has your company ever been subject to any agency enforcement actions,
administrative orders, or consent decrees? Yes () No ()

If so, describe the actions and any continuing compliance obligations imposed as
a result of these actions.

Has your company ever received requests for information, notice or demand
letters, or any other inquiries regarding its operations? Yes () No ()

Have there ever been, or are there now pending, any lawsuits against your
company regarding any environmental or health and safety concerns?
Yes () No()

Has an environmental audit ever been conducted at your company's current
facility? Yes () No ()

If so, discuss the results of the audit.

Have there been any problems or complaints from neighbors at your company's
current facility? Yes ()No ()

By:

Name:

Title:

Date:
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EXHIBIT C

TENANT'S INSURANCE

The following standards for Tenant's insurance shall be in effect at the Premises.
Landlord reserves the right to adopt reasonable modifications and additions to those standards,
including, but not limited to, the right to increase the minimum limits of such insurance, from
time to time, to amounts which may be reasonable and customary for similar facilities of like
size and operation. 'enant agrees to obtain and present evidence to Landlord that it has fully
complied with the insurance requirements, including but not limited to, the depositing with
Landlord of copies of all policies required hereunder, together with appropriate evidence of
payment of the premiums therefor; and at least thirty (30) days prior to expiration of any such
policy, copies of renewal policies shall be so deposited.

L. Tenant shall, at its sole cost and expense, commencing on the date Tenant is given
access to the Premises for any purpose and during the entire Term, procure, pay for and keep in
full force and effect: (i) commercial general liability insurance with respect to the Premises and
the operations of or on behalf of Tenant in, on or about the Premises, including but not limited to
personal injury, owned and nonowned automobile, blanket contractual, independent contractors,
broad form property damage (with an exception to any pollution exclusion with respect to
damage arising out of heat, smoke or fumes from a hostile fire), fire and water legal liability,
products liability (if a product is sold from the Premises), liquor law liability (if alcoholic
beverages are sold, served or consumed within the Premises), and severability of interest, which
policy(ies) shall be written on an "occurrence" basis and for not less than the amount set forth in
Item 13 of the Basic Lease Provisions, with a combined single limit (with a $50,000 minimum
limit on fire legal liability) per occurrence for bodily injury, death, and property damage liability,
or the current limit of liability carried by Tenant, whichever is greater, and subject to such
increases in amounts as Landlord may dcterminc from time to time; (i) workers' compensation
insurance coverage as required by law, together with employers' liability insurance; (iii) with
respect to improvements, alterations, and the like required or permitted to be made by Tenant
under this Lease, builder's all risk insurance, in an amount equal to the replacement cost of the
work; (iv) insurance against fire, vandalism, malicious mischief and such other additional perils
as may be included in a standard "all risk" form in general use in the county in which the
Premises are situated, insuring Tenant's leasehold improvements, trade fixtures, furnishings,
equipment and items of personal property of Tenant located in the Premises, in an amount equal
to not less than ninety percent (90%) of their actual replacement cosl (with replacement cost
endorsement); and (v) business interruption insurance in amounts satisfactory to cover one (1)
year of loss. In no event shall the limits of any policy be considered as limiting the liability of
Tenant under this Lease.

2. In the event Landlord consents to Tenant's use, generation or storage of
Hazardous Materials on, under or about the Premises pursuant to Section 5.3 of this Lease,
Landlord shall have the continuing right to require Tenant, at Tenant's sole cost and expense
(provided the same is available for purchase upon commercially reasonable terms), to purchase
insurance specified and approved by Landlord, with coverage not less than Five Million Dollars
($5,000,000.00), insuring (i) any Hazardous Materials shall be removed from the Premises, (ii)
the Premises shall be restored to a clean, healthy, safe and sanitary condition, and (iii) any
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liability of Tenant, Landlord and Landlord's officers, member, manager, directors, shareholders,
agents, employees and representatives, arising from such Hazardous Materials.

3. All policies of insurance required to be carried by Tenant pursuant to this Exhibit
C containing a deductible exceeding Ten Thousand Dollars ($10,000.00) per occurrence must be
approved in writing by Landlord prior to the issuance of such policy. Tenant shall be solely
responsible for the payment of all deductibles.

4. All policies of insurance required to be carried by Tenant pursuant to this Exhibit
C shall be written by responsible insurance companies authorized to do business in the State of
California and with a Best's rating of not less than "A" subject to final acceptance and approval
by Landlord. Any insurance required of Tenant may be furnished by Tenant under any blanket
policy carried by it or under a separate policy, so long as (i) the Premises are specifically covered
(by rider, endorsement or otherwise), (ii) the limits of the policy are applicable on a "per
location" basis to the Premises and provide for restoration of the aggregate limits, and (iii) the
policy otherwise complies with the provisions of this Exhibit C. A true and exact copy of each
paid up policy evidencing the insurance (appropriately authenticated by the insurer) or a
certificate of insurance, certifying that the policy has been issued, provides the coverage required
by this Exhibit C and contains the required provisions, shall be delivered to Landlord prior to the
date Tenant is given the right of possession of the Premises. Proper evidence of the renewal of
any insurance coverage shall also be delivered to Landlord not less than thirty (30) days prior to
the expiration of the coverage. Landlord may at any time, and from time to time, inspect and/or
copy any and all insurance policies required by this Lease.

5. Each policy evidencing insurance required to be carried by Tenant pursuant to this
Exhibit C shall contain the following provisions and/or clauses satisfactory to Landlord: (i) a
provision that the policy and the coverage provided shall be primary and that any coverage
carried by Landlord shall be noncontributory with respect to any policies carried by Tenant
except as to workers' compensation insurance; (ii) a provision including Landlord, the Additional
Insureds identified in Item 11 of the Basic Lease Provisions, and any other parties in interest
designated by Landlord as an additional insured, except as to workers' compensation insurance;
(ii1) a waiver by the insurer of any right to subrogation against Landlord, its agents, employees,
contractors and representatives which arises or might arise by reason of any payment under the
policy or by reason of any act or omission of Landlord, its agents, employees, contractors or
representatives; and (iv) a provision that the insurer will not cancel or change the coverage
provided by the policy without first giving Landlord thirty (30) days prior written notice.

6. In the event that Tenant fails to procure, maintain and/or pay for, at the times and
for the durations specified in this Exhibit C any insurance required by this Exhibit C, or fails to
carry insurance required by any governmental authority, Landlord may at its election procure
that insurance and pay the premiums, in which event Tenant shall repay Landlord all sums paid
by Landlord, together with interest at the maximum rate permitted by law and any related costs
or expenses incurred by Landlord, within ten (10) days following Landlord's written demand to
Tenant.
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EXHIBIT D

RULES AND REGULATIONS

This Exhibit sets forth the rules and regulations governing Tenant's use of the Premises
leased to Tenant pursuant to the terms, covenants and conditions of the Lease to which this
Exhibit is attached and therein made part thereof. In the event of any conflict or inconsistency
between this Exhibit and the Lease, the Lease shall control.

l. Tenant shall not place anything or allow anything to be placed near the glass of
any window, door, partition or wall which may appear unsightly trom outside the Premises.

Pn The walls, walkways, sidewalks, entrance passages, courts and vestibules shall
not be obstructed or used for any purpose other than ingress and egress of pedestrian travel to
and from the Premises, and shall not be used for loitering or gathering, or to display, store or
place any merchandise, equipment or devices, or for any other purpose. The walkways, entrance
passageways, courts, vestibules and roof are not for the use of the general public and Landlord
shall in all cases retain the right to control and prevent access thereto by all persons whose
presence in the judgment of the Landlord shall be prejudicial to the safety, character, reputation
and interests of the Building and its tenants, provided that nothing herein contained shall be
construed to prevent such access to persons with whom Tenant normally deals in the ordinary
course of Tenant's business unless such persons are engaged in illegal activities. No tenant or
employee or invitee of any tenant shall be permitted upon the roof of the Building.

3. No awnings or other projection shall be attached to the outside walls of the
Building. No security bars or gates, curtains, blinds, shades or screens shall be attached to or
hung in, or used in connection with, any window or door of the Premises without the prior
written consent of Landlord. Neither the interior nor exterior of any windows shall be coated or
otherwise sunscreened without the express written consent of Landlord.

4, Tenant shall not mark, nail, paint, drill into, or in any way deface any part of the
Premises or the Building. Tenant shall not lay linoleum, carpet or other similar floor covering so
that the same shall be affixed to the floor of the Premises in any manner except as approved by
Landlord in writing. The expense of repairing any damage resulting from a violation of this rule
or removal of any floor covering shall be borne by Tenanl.

5. The toilet rooms, urinals, wash bowls and other plumbing apparatus shall not be
used for any purpose other than that for which they were constructed and no foreign substance of
any kind whatsoever shall be thrown therein. The expense of any breakage, stoppage or damage
resulting from the violation of this rule shall be borne by the tenant who, or whose employees or
invitees, caused it.

6. Landlord shall direct electricians as to the manner and location of any future
telephone wiring. No boring or cutting for wires will be allowed without the prior consent of
Landlord. The locations of the telephones, call boxes and other office equipment affixed to the
Premises shall be subject to the prior written approval of Landlord.
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7. The Premises shall not be used for manufacturing or for the storage of
merchandise except as such storage may be incidental to the permitted use of the Premises. No
exterior storage shall be allowed at any time without the prior written approval of Landlord. The
Premises shall not be used for cooking or washing clothes without the prior written consent of
Landlord, or for lodging or sleeping or for any immoral or illegal purposes.

8. Tenant shall not make, or permit to be made, any unseemly or disturbing noises or
disturb or interfere with occupants of this or neighboring buildings or premises or those having
business with them, whether by the use of any musical instrument, radio, phonograph, noise, or
otherwise. Tenant shall not use, keep or permit to be used, or kept, any foul or obnoxious gas or
substance in the Premises or permit or suffer the Premises to be used or occupied in any manner
offensive or objectionable to Landlord or other occupants of this or neighboring buildings or
premises by reason of any odors, fumes or gases.

9. No animals shall be permitted at any time within the Premises.

10.  Tenant shall not use the name of the Building or the Project in connection with or
in promoting or advertising the business of Tenant, except as Tenant's address, without the
written consent of Landlord. Landlord shall have the right to prohibit any advertising by any
Tenant which, in Landlord's reasonable opinion, tends to impair the reputation of the Project or
its desirability for its intended uses, and upon written notice from Landlord any Tenant shall
refrain from or discontinue such advertising.

11.  Canvassing, soliciting, peddling, parading, picketing, demonstrating or otherwise
engaging in any conduct that unreasonably impairs the value or use of the Premises or the Project
are prohibited and each Tenant shall cooperate to prevent the same.

12.  No equipment of any type shall be placed on the Premises which in Landlord's
opinion exceeds the load limits of the floor or otherwise threatens the soundness of the structure
or improvements of the Building.

13. No air conditioning unit or other similar apparatus shall be installed or used by
any Tenant without the prior written consent of Landlord.

14. No aerial antenna shall be erected on the roof or exterior walls of the Premises, or
on the grounds, without in each instance, the prior written consent of Landlord. Any aerial or
antenna so installed without such written consent shall be subject to removal by Landlord at any
time without prior notice at the expense of the Tenant, and Tenant shall upon Landlord's demand
pay a removal fee to Landlord of not less than $500.00.

15. The entire Premises, including vestibules, entrances, doors, fixtures, windows and
plate glass, shall at all times be maintained in a safe, neat and clean condition by Tenant. All
trash, refuse and waste materials shall be regularly removed from the Premises by Tenant and
placed in the containers at the locations designated by Landlord for refuse collection. All
cardboard boxes must be "broken down" prior to being placed in the trash container. All
styrofoam chips must be bagged or otherwise contained prior to placement in the trash container,
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so as not to constitute a nuisance. Pallets may not be disposed of in the trash container or
enclosures. The burning of trash, refuse or waste materials is prohibited.

16.  Tenant shall use at Tenant's cost such pest cxtcrmination contractor as Landlord
may direct and at such intervals as Landlord may require.

17. All keys for the Premises shall be provided to Tenant by Landlord and Tenant
shall return to Landlord any of such keys so provided upon the termination of the Lease. Tenant
shall not change locks or install other locks on doors of the Premises, without the prior written
consent of Landlord. In the event of loss of any keys furnished by Landlord for Tenant, Tenant
shall pay to Landlord the costs thereof.

18.  No person shall enter or remain within the Project while intoxicated or under the
influence of liquor or drugs. Landlord shall have the right to exclude or expel from the Project
any person who, in the absolute discretion of Landlord, is under the influence of liquor or drugs.

Landlord reserves the right to amend or supplement the foregoing Rules and Regulations
and to adopt and promulgate additional rules and regulations applicable to the Premises. Notice
of such rules and regulations and amendments and supplements thereto, if any, shall be given to
the Tenant.
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EXHIBIT E
WORK LETTER

(attached)
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EXHIBIT F

DEPICTION OF PROJECT

(attached)
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