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SUBJECT: DISCUSSION/ACTION: SALE OF CITY OWNED PROPERTY AT NORTHWEST

CORNER OF 15™ STREET AND STATE ROUTE 86.
1. APPROVAL OF PURCHASE AND SALE AGREEMENT BETWEEN CITY OF
IMPERIAL AND HALFERTY DEVELOPMENT COMPANY, LLC FOR THE SALE
OF CITY OWNED PROPERTY AT THE NORTHWEST CORNER OF 15™
STREET AND STATE ROUTE 86.

DEPARTMENT INVOLVED: City Manager’s Office

BACKGROUND/SUMMARY:

The City of Imperial has entered into negotiations with Halferty Development Company, LLC for the
purchase and sale of City owned property at the Northwest Corner of 15" Street and State Route 86.
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PURCHASE AND SALE AGREEMENT

This Purchase and Sale Agreement (“Agreement”) is entered into as of the 5" day of October,
2018 (“Effective Date”) between CITY OF IMPERIAL (“Seller”) and HALFERTY
DEVELOPMENT COMPANY, LLC, a Delaware limited liability company, or its assignee
(“Buyer”). In consideration of the several promises and representations of the parties set forth
below, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto hereby agree as follows:

L. Property. Seller agrees to sell to Buyer, and Buyer agrees to purchase from Seller, a to-be-
created parcel pursuant to Paragraph 4.D. below containing approximately 4 acres of land located
at the northwest corner of 15" Street and Anza-Borrego Desert State Park Road in the City of
Imperial, County of Imperial, State of California (the “Property”) and more particularly described
in Exhibit “A” attached hereto, upon the terms and conditions set forth in this Agreement.

2. Financial Terms.

A. Purchase Price. The total “Purchase Price” shall be Four and No/100 Dollars per
square foot, or approximately Six Hundred Ninety-Six Thousand Nine Hundred
Sixty and No/100 Dollars ($696,960.00).

B. Deposit. Within five (5) business days after the full execution and delivery of this
Agreement, Buyer shall open an escrow account (“Opening of Escrow™) with the
Riverside office of First Amcrican Title Company (“Escrow Holder”). Within five
(5) business days of Opening of Escrow, Buyer shall deliver funds (the “Deposit”)
in the amount of Five Thousand and No/100 Dollars ($5,000.00) to Escrow Holder.
Until 5:00 p.m. Pacific time on the last day of the Site Investigation Period, the
Deposit shall remain refundable to Buyer if the transaction contemplated by this
Agreement is not consummated for any reason whatsoever, provided that all
expenses related to cancellation of the escrow are paid by Buyer. Thereafter, the
Deposit and all interest that is earned by said funds shall be credited against the
Purchase Price at Close of Escrow or otherwise disbursed in accordance with the
terms of this Agrcement.

C. Balance. The balance of the Purchase Price (after credit for the Deposit and interest
accrued thereon) shall be paid by Buyer to Seller at the Close of Escrow, by cash,
[title company or bank check, wire transfer or othcr customary means,] to an
account designated by Seller.

3. Close of Escrow.

A. Date. The conveyance of the Property and the payment of the balance of the
Purchase Price (“Close of Escrow”) shall take place at the office of Escrow Holder,
during normal business hours, within thirty (30) days following satisfaction of all
of the conditions set forth in paragraph 4 below.
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Conveyance. At Close of Escrow, upon the receipt of the Purchase Price, Seller
shall deliver to Buyer a Grant Deed in recordable form, conveying fee simple title
to the Property, subject only to current real property taxes and those title exceptions
approved by Buyer, and free of all contracts, leases and like documents, except as
approved by Buyer in writing, together with a Seller-paid ALTA policy insuring
such title in Buyecr. Scller shall also cxecute and deliver to Buyer a certification,
acceptable to Buyer, setting forth Seller’s address, federal tax identification number
and other documents necessary for the purpose of the provisions of Sections 1445
and 7701 of the Internal Revenue and Code of 1986, as amended. In addition, Seller
shall execute and deliver to Buyer evidence satisfactory to Buyer that Seller is
cxempt from the withholding provisions of the California Revenue and Taxation
Code, as amended (or comparable regulations of other jurisdictions) and that
neither Buyer nor Escrow Holder is required to withhold any amounts from the
Purchase Price pursuant to such provisions.

Costs and Prorations. Real estate taxes, outstanding assessments that are not liens
on the Property, fire and extended coverage insurance premiums, rent, utilities and
operating expenses (as applicable) shall be prorated as of the date of Close of
Escrow. Seller shall pay any transfer taxcs and recording fees. Seller and Buyer
shall each pay one-half (1/2) of any escrow fees and each party shall pay its own
attorneys’ fees and costs.

Simultaneous Delivery; Conditions Concurrent. All documents and other items to

be delivered at the Closing shall be deemed to have been delivered simultaneously,
and no delivery shall be effective until all such items have been delivered.

4, Approval Periods.

A.
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Title Matters. Within twenty (20) days aller the Opening of Escrow, Seller shall
furnish to Buyer, at Seller’s expense, a preliminary title report and binder on the
Property, copies of all exceptions, conditions, covenants and restrictions affecting
the Property, and a copy of all rental agreements and other evidence of the potential
rights of anyone other than Seller to the Property (“Title Commitment”). The Title
Commitment shall be issued by First American Title Company (“Title Company™)
and shall show good and marketable title in Seller.

Site Investigation Period. Buyer shall have one hundred eighty (180) days
following Opening of Escrow (“Site Investigation Period”) to enter upon the
Property and investigate whether, in Buyer’s sole discretion, the Property is suitable
for Buyer’s intended purpose. The investigation may include, without limitation,
soil and sub-soil conditions, wetland demarcations, environmental, engineering,
surveys, land use and planning, utility and other studies. Any such entry shall be at
Buyer’s expense and risk ¢helding-Sellerharmless—{rom-any-claimsforinjury—to
pereﬂ—ermpeF&y—afﬁHm—#em—BuyeH—ae&mﬂes—em&he-Prepep% but shall not
constitute a taking of possession, and Buyer shall return each test location to
substantially its original condition. This investigation may also include (i)
obtaining final approval by a major tenant for the development of a store on the
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Property and (ii) dealing with governmental bodies with authority over the
Property. Should Buyer determine that the Property is not suitable, Buyer shall
providc written notice of same to Escrow I[lolder within five (5) days after the end
of the Site Investigation Period and the Deposit shall then be promptly returned to
Buyer and this Agreement shall be terminated with no further obligations to either
party. Except for the sole negligence of Seller, Buyer (and its officers, employees
agents, their successors and assigns) shall defend, indemnify and hold Seller
harmless from all costs, liability, damage or expense (including costs of suit and
fees and expenses of legal services) resulting from Buyer’s, its employees and
agents, or its contractors, licensees or invitees, their successors and assigns) use,
activities and/or inspection of the Property; including but not limited to drilling
excavation and borings. Buyer shall maintain commercial general liability
insurance with coverage at least as broad as Insurance Services Office form CG 00
01, in an amount not less than $1,000,000.00 per occurrence, $2,000,000.00 general
aggregatc, for bodily injury, personal injury and property damage. Coverage
provided by Buyer shall be primary and any insurance or self-insurance procured
or maintained by Seller shall not be required to contribute with it. All insurance
shall be endorscd to waive subrogation against Seller, its elected or appointed
officers, agents, officials, cmployees and volunteers. Buyer waives its own right of
recovery against Seller and shall require similar written express waivers and
insurance clauses from each of its subconsultants or subcontractors. Seller, its
officers, employees, agents and volunteers shall be additional insures under the
policy.

Development Approvals. If the Property needs to be rezoned, replatted, its
permitted use changed or similarly redesignated or have building permits issued
(“Development Approvals”), Buyer shall have one hundred eighty (180) days from
the end of the Site Investigation Period to use reasonable efforts to accomplish such
Development Approvals (“Development Approval Period”). Buyer shall pay all
costs of Development Approvals, and Seller will cooperate (at no cost) in that
effort.

Creation of Parcel. Prior to the Close of Escrow, Buyer and Seller shall cooperate
with the creation of a legal parcel for the Property as defined in Paragraph 1 above.
Buyer shall be responsible for drafting all documents required for the creation of
such parcel and Seller shall cooperate with the processing of all required
applications and approvals.

Disposition and Development Agreement. This transaction is subject to a finding
of Public Benefit and Disposition and Development Agreement by the City of
Imperial City Council.

As-Is. Buyer is buying the Property based upon its own investigations and in its
present condition AS-IS and WHERE-IS with no representations, promises,
conditions or other covenants and with no warranty, express or implied or any
warranty as to the Property’s fitness for a particular purpose.
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Sz Seller’s Warranties. Seller represents and warrants, to induce Buyer to enter into the

Agreement, in addition to any other representations herein, as of the date hereof and the date of
Close of Escrow (and all representations and warranties shall survive the Closc of Escrow) that:

A.

B.

Seller owns good and marketable fee simple title to the Property;
Seller has the authority to execute this Agreement and transfer title as stated;

At Close of Escrow, title to the Property will be free and clear of all leases, liens,
easements, covenants, restrictions, partics in possession and/or special
encumbrances, except title exceptions permitted by Buyer;

To the best of Seller’s actual knowledge after investigation, the Property, including
soil, sub-soil, surface and ground water, improvements and anything else on or
under the Property now is and at Close of Escrow will be free of all contamination
including but not limited to asbestos, hazardous waste or hazardous substanccs, as
defined by applicable federal and state laws, and by the Resource Conservation and
Recovery Act of 1976, as amended and regulations thereunder, the Comprehensive
Environmental Response, Compensation and Liability Act, the Clean Water Act,
the California Ilazardous Waste Control Act, the California Health and Safety
Code, or similar and applicable laws and regulations. Seller further has neither been
advised of nor received any notice regarding any contamination affecting the
Property;

There are no violations of any laws or regulations of applicable governmental
authorities affecting the Property, nor are there any governmental or other actions
or legal proceedings pending or threatened against Seller or the Property;

Lhere are no special assessments or eminent domain proceedings pending or
threatened against Seller or the Property;

The Property has full, free and adjacent access to and from public highways and
roads and there are no facts or conditions which would result in such access being
altered; and

From and after the date hereof and until Closc of Escrow, Scller will maintain the
Property in good order and condition and not permit or commit waste thereon.

For purposes of this Agreement, whenever the phrase “to Seller’s knowledge” or words of similar
import arc used, they shall be deemed to refer to the actual knowledge of (i) the City of Imperial,
(ii) all employees or agents of Seller with supervisory responsibilities concerning the Property,
and (iii) such other persons at a management or supervisory level who would, in the ordinary
course of their responsibilities as employees or agents of Seller, receive notice from other agents
or employees of Seller or from other persons or entities of any of the matters described in the
representations and warranties in this Agreement which are limited by the knowledge of Seller.

6. Condemnation. If, prior to Closc of Escrow, any part of the Property is taken pursuant to
eminent domain proceedings (or private purchase in lieu thereof), or any such proceedings
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commence, then Buyer may elect by written notice to Seller either to terminate this Agreement or
proceed to Close of Escrow with an adjustment in the Purchase Price equal to any condemnation
award or payments received or to be received by Seller. Upon any such termination pursuant to
this paragraph, this Agreement shall be terminated without any rights or obligations from or to
eithcr party and the Deposit shall be promptly returned to Buyer. Notwithstanding the foregoing,
there is no litigation pending or, after due and diligent inquiry, to Seller’s knowledge, threatened,
against Seller that arises out of the ownership of the Property or that might detrimentally affect the
value, ownership, use or operation of the Property or the ability of Seller to perform its obligations
under this Agreement. Seller shall notify Buyer promptly of any such litigation of which Seller
becomes aware.

7. Default. If either party fails either to waive a condition or to terminate this Agreement,
and because of such failure the other party wants to claim a default, the other party shall give
written notice specifying the nature of the failure to the alleged defaulting party, who shall have
thirty (30) days (or such time as is reasonable if the failure cannot be reasonably cured in thirty
(30) days) to cure the failure. If the failure is on the part of the Seller, Buyer may terminate this
Agreement, elect to cure the failure on behalf of Seller, or seek specific performance and/or
damages. If the failure is on the part of Buyer, Seller’s exclusive remedy shall be to receive the
Deposit as full liquidated damages.

IN THE EVENT THE SALE OF THE PROPERTY PURSUANT TO THIS AGREEMENT IS
NOT CONSUMMATED SOLELY BECAUSE OF A DEFAULT UNDER THIS AGREEMENT
ON THE PART OF BUYER, THE DEPOSIT (TO THE EXTENT DEPOSITED INTO ESCROW
BY BUYER) SHALL BE PAID TO AND/OR RETAINED BY SELLER AS LIQUIDATED
DAMAGES. THE PARTIES HAVE AGREED THAT SELLER’S ACTUAL DAMAGES, IN
THE EVENT OF A DEFAULT BY BUYER, WOULD BE EXTREMELY DIFFICULT OR
IMPRACTICABLE TO DETERMINE. THEREFORE, BY PLACING THEIR INITIALS
BELOW, THE PARTIES ACKNOWLEDGE THAT THE DEPOSIT HAS BEEN AGREED
UPON, AFTER NEGOTIATION, AS THE PARTIES’ REASONABLE ESTIMATE OF
SELLER’S DAMAGES AND AS SELLER’S SOLE AND EXCLUSIVE REMEDY AGAINST
BUYER, AT LAW OR IN EQUITY, IN THE EVENT OF A DEFAULT UNDER THIS
AGREEMENT ON THE PART OF BUYER. SELLER HEREBY WAIVES ANY AND ALL
BENEFITS IT MAY HAVE UNDER CALIFORNIA CIVIL CODE SECTION 3389.

Seller’s Buyer’ y‘
Initials Initials /

8. Successors and Assigns. Buyer shall have the absolute and unconditional right at any time
and from time to time to assign this Agreement to any person or entity controlled by, controlling,
or under common control with, Buyer; provided, however, all other assignments shall require the
consent of Scller, which consent shall not be unreasonably withheld, conditioned or delayed.
Subject to the provisions of the immediately preceding sentence, this Agreement shall be binding
upon, and inure to the benefit of, the parties hereto and their respective heirs, administrators,
executors, assigns and successors in interest.
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9. Assignment. Buyer shall provide Seller with a copy of any assignment within ten (10) days
after the effective date of any such assignment. Thereafter, Seller shall look only to the assignee
for the performance of all of Buyer’s obligations under this agreement.

10. 1031 Exchange. At the sole option of Seller, Seller may elect to consummate the
transaction as a simultaneous or non-simultaneous like-kind exchange pursuant to Section 1031 of
the Internal Revenue Code of 1986, as amended, and requiring Buyer to cooperate with Seller (by
executing such documents and taking such actions as may be reasonably necessary) to effectuate
the transaction as a like-kind exchange. Buyer is to be at no cost or expense in the exchange and
shall not be required to take title to any other property, nor is thc Close of Escrow to be delayed,
due to Scller’s cxcreise of this provision.

11. Brokers. The parties represent and warrant that Buyer is represented by Nick Wirick of
Lee & Associates/Riverside (“Broker”). Buyer agrees to pay a commission of six percent (6%) of
the Purchase Price to Broker through cscrow, upon Close of Escrow. Other than the referenced
Broker, neither party has incurred any obligations for real estate commissions, finder’s fees or any
similar fees in connection with the transaction contemplated herein. If any other person asserts a
claim for commission or finder’s fees in connection with this transaction based upon contact or
dealings with Buyer or Seller, the party through whom that person makes its claim will indemnify,
hold harmless, and defend the other party from such claim and all expenses, including reasonable
attorneys’ fees, incurred by the other party in defending the claim. The execution and delivery of
this Agreement shall not be deemed to confer any rights upon, nor obligate cither of the parties
hereto to, any person or entity not a party o this Agreement.

12. Costs of Litigation. In the event that either party hercto brings any action or filcs any
proceeding in conncction with the enforcement of its respective rights under this Agreement or as
a consequence of any breach by the other party hereto of its obligations hereunder, the prevailing
party in such action or proceeding shall be entitled to have all of its attorncys’ fees and out-of-
pocket expenditures paid by the losing party. Such fees and costs shall include post-judgment
fees, costs and expenses incurred on appeal or in collection of any judgment. I'his provision is
separate and several and shall survive the merger of this Agrecement into any judgment on this
Agreement.

13. Additional Consideration. This transaction is subject to notice by the City of Imperial to
applicable local, state and federal agencies of intent to dispose of property for public henefit
purposes.

14. Time is of the Essence. Seller and Buyer hereby acknowledge and agree that time is strictly
of the essence with respect to each and every term and provision of this Agreement.

15. Entire Agreement. This document is the full agreement between the parties regarding the
subject matter hereof and may only be altered in a writing signed by both the parties. This
Agreement shall not be strictly construed for or against any party. Each party acknowledges that
its independent counsel has reviewed this Agreement and agrees that the normal rule of
construction to the effect that any ambiguities are to be resolved against the drafting party shall
not be employed in the interpretation of this Agreement.

9999N1241235v3 -6- 10/5/18



16. Acceptance. To evidence their agreement with the foregoing and their intent to be legally
bound, the parties have executed this Agreement as of the Effective Date.

[Signatures on following page.]

99999\1241235v3 -7 - 10/5/18



SELLER: BUYER:

City of Imperial Halferty Development Company, LL.C
a Dclaware limited liability company

By BWZW -

James L. Halferty, Member

Title

Date

Notice Address: Notice Address:

Halferty Development Company, LL.C
199 S. Los Robles, Suite 840
Pasadena, California 91101

Attn: James L. Halferty

999990\1241235v3 -8- 10/5/18



EXHIBIT “A”
(Description of Property)
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